
IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF NORTH CAROLINA 

CHARLOTTE DIVISION 
NO. 3:13-CV-196 

 
U.S. COMMODITY FUTURES TRADING 
COMMISSION, 
 

Plaintiff, 
 
v. 
 
JAMES HARVEY MASON, 
 

Defendant, and 
 

THE JHM FOREX ONLY POOL (f/k/a 
THE JHM FOREX ONLY POOL, LP), and 
FOREX TRADING AT HOME, 

 
Relief Defendants. 

 
 
 
 
 
 

RECEIVER’S OBJECTION TO MOTION 
FOR RELEASE OF FUNDS 

 
 Joseph W. Grier, III, Receiver (the “Receiver”), through counsel, hereby brings this 

Objection to the Defendant’s Motion and Memorandum of Law for Release of Non-Receivership 

Funds (D.E. 73) (the “Motion”) filed on June 13, 2014 and, in support hereof, respectfully 

represents as follows: 

BACKGROUND 

1. On March 27, 2013,1 the CFTC2 filed a civil complaint against Mason (D.E. 1) 

(the “Civil Complaint”), initiating this civil enforcement action (this “Civil Action”).  The Civil 

Complaint alleges that Mason violated various provisions of the Commodities Exchange Act by, 

inter alia, failing to disclose to current and prospective customers Mason’s prior felony wire 

                                                 
1  Also on March 27, 2013, the Court entered an order in this Civil Action appointing the Receiver and directing the 
Receiver to take custody, control and possession of all funds, property and other assets in the possession or control 
of Mason and related entities and to perform all acts necessary to hold, manage and preserve the value of such assets 
(the “Receivership Assets”).  On May 22, 2013, the Court entered its Order of Preliminary Injunction, creating a 
preliminary injunction and confirming the appointment and the powers and duties of the Receiver. 
2  Capitalized terms not otherwise defined herein shall have the meanings prescribed thereto in the Motion. 
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fraud conviction in 2000 in connection with the purchase and sale of commodities.  Compl., ¶ 2. 

2. On April 10, 2013, the Receiver recovered from the Joint Account (as defined in 

the Motion) and transferred to his receivership account the balance in the Joint Account, 

$832.46.  Upon information and belief, since that date, the United States has continued to deposit 

Mason’s Social Security benefits into the Joint Account and the balance currently in that account 

represents Social Security benefits received beginning in April 2013 through present. 

3. The Receiver is informed and believes that a portion of the funds transferred to 

Mason by unwitting customers for trading on the foreign currency market was actually used by 

Mason to satisfy the living expenses of Mason and his family. 

4. As stated in the Motion, Mason’s conviction in 2000 included a victim restitution 

order (the “2000 Victim Restitution Order”).  See Mot., ¶ 15 & Ex. 2.  The Department of the 

Treasury—as an agent for the U.S. Attorneys’ Office for the District of South Carolina—is 

currently garnishing 15% of Mason’s monthly Social Security benefits in order to partially 

satisfy the 2000 Victim Restitution Order.  See id., ¶ 18 & Ex. 3. 

5. On March 11, 2014, the Court entered an Order directing the Receiver to satisfy 

fully the 2000 Victim Restitution Order using proceeds derived from the sale of a certain 

Receivership Asset (the “Condominium”).  D.E. 62. 

6. On June 4, 2014, the Receiver filed a motion for authority to sell the 

Condominium (D.E. 68), which was approved by Order of this Court entered on June 24, 2014 

(D.E. 74).  The closing of the Condominium is scheduled to occur June 27, 2014, upon which the 

2000 Victim Restitution Order will be satisfied in full from the sale proceeds. 

7. On April 5, 2013, a criminal complaint, alleging misconduct substantially similar 

to the misconduct alleged in the Civil Complaint, was filed against Mason, initiating the criminal 
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action currently pending before the Court as number 3:13-CR-118-FDW (the “Criminal 

Action”).  Mason has been continuously incarcerated since the initiation of the Criminal Action. 

8. The Receiver is informed and believes that the United States and Mason are 

currently in plea negotiations in connection with the Criminal Action3 and that it is likely that 

any plea bargain reached would include (a) a victim restitution order in some form and (b) the 

creation of a lien or other similar remedy based on Mason’s failure to pay income taxes. 

OBJECTION 

9. The Court need not allow Mason access to the funds that have accumulated in the 

Joint Account because:  (a) under the “implied exception” to 42 U.S.C. § 407(a), Social Security 

benefits are subject to legal process if the benefits are not necessary to satisfy the recipient’s 

basic needs; and (b) pursuant to 18 U.S.C. § 3613, Social Security benefits are subject to levy for 

victim restitution, unpaid taxes and other criminal penalties. 

ARGUMENT 

THE “IMPLIED EXCEPTION” TO 42 U.S.C. § 407(A) 

10. The U.S. Court of Appeals for the Eleventh Circuit has found an “implied 

exception”4 to the general prohibition against subjecting Social Security benefits to legal process 

“when the reaching of Social Security benefits is not going to impair the ability of the recipient 

to satisfy his or her basic needs.”  See Citronelle-Mobile Gathering, Inc. v. Watkins, 934 F.2d 

1180, 1191–92 (11th Cir. 1991); see also In re Lazin, 217 B.R. 332, 335 (Bankr. M.D.Fla. 1998).  

Considering that Mason has been incarcerated since April 5, 2013, Mason does not need his 

Social Security benefits to satisfy his basic needs because those needs are being satisfied by the 

                                                 
3 See Joint Motion To Continue Docket Call, D.E. 20 in the Criminal Action. 
4  Courts outside of the Eleventh Circuit have considered and rejected this “implied exception” to 42 U.S.C. § 407.  
See, e.g., In re Franklin, 506 B.R. 765, 772 (Bankr. C.D.Ill. 2014) (rejecting the implied exception found in 
Citronelle-Mobile); In re Radford, 265 B.R. 827, 829–30 (Bankr. W.D.Mo. 2000) (same). 
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prison system. 

11. Mason relies on two decisions by the Supreme Court as authority for the absolute 

nature of the 42 U.S.C. § 407(a) exemption.  See Mot. at ¶ 11.  However, both cases are 

distinguishable because, in both cases, the Supreme Court ultimately relied on the U.S. 

Constitution’s Supremacy Clause in reaching its holding.  See Philpott v. Essex County Welfare 

Board, 409 U.S. 413, 417 (1973) (“[b]y reason of the Supremacy Clause the judgment below is 

reversed”); Bennett v. Arkansas, 485 U.S. 395, 397 (1988) (“[a]s we see it, this amounts to a 

‘conflict’ under the Supremacy Clause—a conflict that the State cannot win”).  This Civil 

Action, pending before the U.S. District Court, was initiated by a U.S. administrative agency 

based on violations of the federal Commodities Exchange Act; this dispute does not involve a 

state law implicating the Supremacy Clause.  Rather, the Receiver asserts that under federal law 

(i.e., Eleventh Circuit jurisprudence) there is an implied exception to 42 U.S.C. § 407(a). 

12. For years immediately prior to Mason’s incarceration, innocent customers 

unknowingly and involuntarily footed the bill for Mason’s living expenses.  Since his 

incarceration, taxpayers have been compelled to foot that bill.  Now, Mason seeks an order 

allowing him to access his Social Security benefits, which are generally exempt from the reach 

of creditors in order to protect the Social Security system’s goal of ensuring the maintenance of 

each recipient’s basic needs.  See Citronelle-Mobile, 934 F.2d at 1192.  Because Mason has all of 

his basic needs taken care of (at taxpayer expense) and because it would work a fundamental 

inequity to double-bill the Federal Government for these expenses (especially after Mason 

wrongfully lived off of funds belonging to others for years), the funds in the Joint Account 

should be categorized as Receivership Assets pursuant to the Eleventh Circuit’s “implied 

exception” to 42 U.S.C. § 407(a). 
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SOCIAL SECURITY BENEFITS ARE SUBJECT TO GARNISHMENT FOR THE PAYMENT OF FINES 

13. Assuming arguendo that Mason’s Social Security benefits are exempt from 

attachment in this Civil Action, the funds in the Joint Account should remain frozen because they 

could be used to satisfy the any fine imposed in the Criminal Action.  18 U.S.C. § 3613 deals 

with “civil remedies for satisfaction of an unpaid fine.” 

14. “Notwithstanding any other Federal law (including section 207 of the Social 

Security Act), a judgment imposing a fine may be enforced against property or rights to property 

of the person fined.”  18 U.S.C. § 3613 (emphasis added). 

15. Mason admits in the Motion that Social Security benefits are exempt from 

attachment “except to the extent a law does so by express reference to 42 U.S.C. § 407.”  See 

Mot. at ¶ 8; see also 42 U.S.C. § 407(b).5 

16. Contrary to Mason’s arguments, no federal statute generally limits the scope of 18 

U.S.C. § 3613.  The U.S. Attorneys’ Office for the Western District of North Carolina could seek 

to satisfy any fine imposed in the Criminal Action on the entirety of the Joint Account. 

17. In the Motion, Mason mischaracterizes 18 U.S.C. § 3613(c) as a limitation on 

how fines may be enforced, when, in fact, 18 U.S.C. § 3613(c) is an empowering provision.  

Compare 18 U.S.C. § 3613(c) with Mot., ¶ 17.  This statutory provision creates an automatic lien 

for fines imposed in criminal judgments pursuant to 18 U.S.C. § 3663A against all property of 

the person fined as if the person were fined for a tax.  See 18 U.S.C. § 3613(c).  Despite Mason’s 

argument to the contrary, foreclosure of a lien is not the only method by which the government 

may enforce fines imposed in criminal judgments. 

18. A lien is but one of many tools creditors use to secure payment of a debt.  See 

Gwyn v. Richmond & D.R. Co., 85 N.C. 429, 432 (1881) (defining a “lien” to be “a right to hold 
                                                 
5  Section 207 of the Social Security Act is codified as 42 U.S.C. § 407. 
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possession of another’s property for the satisfaction of some charge upon it”).  Indeed, the statute 

that Mason relies on to argue that a criminal fine may be collected against Social Security only 

up to 15% (26 U.S.C. § 6331) expressly recognizes this concept.  This statute authorizes the 

Secretary of the Treasury to collect outstanding taxes “by levy upon all property and rights to 

property . . . belonging to such person or on which there is a lien provided in this chapter for the 

payment of such tax.”  26 U.S.C. § 6331(a) (emphasis added).  Thus, the express language of the 

statute acknowledges that the Secretary:  (a) could levy on all property belonging to a taxpayer; 

or (b) could levy on all property on which the I.R.S. has a lien.  See id. 

19. Accordingly, 26 U.S.C. § 6331(a) distinguishes between the concept of a levy and 

the concept of a lien such that the two are not mutually dependent.  A lien is not the only 

mechanism through which a creditor (the government, in this case) may enforce a judgment (a 

criminal fine, in this case).  Therefore, just because § 3613(c) creates an automatic lien for 

§ 3664A fines, it does not follow that § 3613(c) destroys all of the other mechanisms by which 

the government could have otherwise enforced the § 3664A fine. 

20. For example, the U.S. Attorneys’ Office for the District of South Carolina elected 

to participate in the Treasury Offset Program (which operates pursuant to the provisions of 26 

U.S.C. § 6331, including § 6331(h)’s 15% limitation on the garnishing of recurring payments 

from the United States) to enforce the § 3613(c) automatic “tax lien” resulting from the 2000 

Victim Restitution Order.  However, now that unused Social Security benefits have accumulated 

in a deposit account controlled by the Receiver, the Receiver knows of no statute that would 

have prevented the U.S. Attorneys’ Office for the District of South Carolina from moving the 

Court for turnover of the funds in the Joint Account as a partial satisfaction of the 2000 Victim 

Restitution Order, separate and apart from participating in the Treasury Offset Program, but for 
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the imminent payment by the Receiver of the 2000 Victim Restitution Order in full.  Likewise, in 

the event a § 3664A fine is imposed in the Criminal Action, the Receiver believes that the U.S. 

Attorneys’ Office for the Western District of North Carolina could move the Court to partially 

satisfy that fine from funds in the Joint Account. 

21. Second, to the extent Mason is correct that 18 U.S.C. § 3613(c)—by way of 26 

U.S.C. § 6331(h)—limits certain fines to the collection mechanisms available to IRS tax liens, 18 

U.S.C. § 3613(c), nevertheless, only applies to mandatory victim restitution orders entered 

pursuant to 18 U.S.C. § 3663A.  See 18 U.S.C. § 3613(c) (“[a] fine imposed pursuant to . . . 

3664A . . . is a lien . . . as if the liability of the person fined were a liability for a tax assessed”). 

22. Accordingly, to the extent the plea bargain or judgment entered in the Criminal 

Action includes a fine other than a mandatory victim restitution order under § 3664A, that fine 

would be enforceable without limitation against Mason’s Social Security benefits.  Similarly, 

Mason, as part of the plea negotiations, could voluntarily offer his Social Security benefits as a 

means to partially reimburse his victims in exchange for more favorable treatment from the 

government in the Criminal Action. 

23. In addition to seeking the current balance in the Joint Account (from which the 

Department of the Treasury has garnished 15%), the Motion also seeks an order for all future 

Social Security benefits.  The Receiver will pay the 2000 Victim Restitution Order in full at the 

closing on the Condominium; therefore, any future Social Security benefits to which Mason 

would otherwise be entitled will not have been garnished by the Department of the Treasury and, 

at minimum, 15% of those benefits should be available for the satisfaction of any fine or 

restitution ordered in the Criminal Action. 
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24. In effect, there are limitless variations of how the Criminal Action will be 

resolved and any number of these outcomes may involve a fine that could be satisfied using the 

funds in the Joint Account.  Even if not technically a Receivership Asset, to the extent Mason’s 

Social Security benefits may be used to satisfy any fine imposed in the Criminal Action, doing so 

would increase the receivership estate in this Civil Action because the Receiver would avoid 

competing over other limited Receivership Assets with whomever is responsible for collecting 

such a fine.  Therefore, until there is a final adjudication in the Criminal Action, the funds in the 

Joint Account should remain frozen. 

WHEREFORE, the Receiver respectfully prays that the Court: 

(a) Deny the Motion; 
 

(b) Enter an Order (i) deeming Mason’s Social Security benefits to be Receivership 
Assets and/or (ii) continuing to freeze the Joint Account from access by Mason or 
Debra Mason until after the Criminal Action is finally adjudicated; and 

 
(c) Grant such other and further relief as is just and proper. 

 
Respectfully submitted, this 26th day of June, 2014. 

 
/s/  Michael L. Martinez    
Michael L. Martinez (N.C. State Bar No. 39885) 
Joseph W. Grier, III (State Bar No. 7764) 
Grier Furr & Crisp PA  
101 North Tryon Street, Suite 1240 
Charlotte, North Carolina 28246 
704/375.3720 Telephone  
704/332.0215 Fax 
mmartinez@grierlaw.com 
 
Attorneys for the Receiver 
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