
IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF NORTH CAROLINA 

CHARLOTTE DIVISION 

NO. 3:13-CV-196 
 

U.S. COMMODITY FUTURES TRADING 

COMMISSION, 

 

Plaintiff, 

 

v. 

 

JAMES HARVEY MASON, 

 

Defendant, and 

 

THE JHM FOREX ONLY POOL (f/k/a 

THE JHM FOREX ONLY POOL, LP), and 

FOREX TRADING AT HOME, 

 

Relief Defendants. 

 

 

 

 

 

 

MOTION FOR AUTHORITY TO 

INITIATE ACTIONS AGAINST NET 

WINNERS 

 

 Joseph W. Grier, III, the duly appointed receiver in this case (the “Receiver”), through 

counsel, hereby brings this Motion for Authority to Initiate Actions Against Net Winners (this 

“Motion”) and, in support hereof, respectfully represents as follows: 

BACKGROUND 

1. On March 27, 2013, the U.S. Commodity Futures Trading Commission (the 

“CFTC”) filed a civil complaint against James Harvey Mason as Defendant and The JHM Forex 

Only Pool (f/k/a The JHM Forex Only Pool, LP) and Forex Trading At Home as Relief 

Defendants (collectively, the “Defendants”) (D.E. 1) (the “Complaint”), initiating this civil 

enforcement action (this “Action”). 

2. Also on March 27, 2013, the Court entered a Statutory Restraining Order 

(D.E. 11) in this Action appointing the Receiver and directing the Receiver to take custody, 

control and possession of all funds, property and other assets in the possession or control of the 
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Defendants and to perform all acts necessary to hold, manage and preserve the value of such 

assets (collectively, the “Receivership Estate”). 

3. On May 22, 2013, the Court entered an Order of Preliminary Injunction in this 

Action (D.E. 22) (the “Preliminary Injunction”), creating a preliminary injunction and 

confirming the appointment and the powers and duties of the Receiver, including the power to 

initiate any actions or proceedings necessary to increase the value of the Receivership Estate. 

4. The Complaint alleges that, despite guaranteeing various returns on investments 

in Defendants’ foreign currency trading venture, Defendants actually lost at least $1,000,000.00 

overall in foreign currency trading and diverted a substantial portion of customers’ funds for 

unauthorized or improper purposes.  Compl., ¶ 8. 

5. In conformance with various orders entered by the Court, the Receiver has been in 

the process of marshaling the assets of the Receivership Estate.  During the Receiver’s 

investigation of the Defendants’ financial affairs, the Receiver has seen evidence confirming 

many of the allegations made by the CFTC in the Complaint.  Also, the Receiver is informed and 

believes that Defendants reported fictitious profits to customers and, rather than investing all 

funds deposited by customers in foreign currency trading, misappropriated a substantial portion 

of customer deposits in order to make payments to prior customers on fictitious “earnings,” in a 

typical Ponzi scheme fashion. 

6. The Receiver has identified at least thirty (30) customers who received 

withdrawals / distributions from Defendants in excess of the amount of principal paid to 

Defendants (“Net Winners”).  The Receiver has demanded that all identified Net Winners return 

the funds received from Defendants in excess of each of their principal investments. 

7. In order to avoid additional litigation costs, the Receiver also offered to settle the 
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Receiver’s claims against Net Winners in exchange for a settlement payment equal to 80% of 

each Net Winner’s potential liability to the Receiver, subject to, and conditioned upon, 

subsequent approval by the Court.  If a Net Winner argues non-collectability of any judgment, 

the Receiver has offered to review the financial condition of the Net Winner and, if appropriate, 

take the Net Winner’s financial condition into account in negotiating a settlement.  

8. Of the thirty or so Net Winners, twenty-one (21) are liable to the Receiver in 

amounts less than $5,000.00 (“Small Net Winners”), with the remaining ten or so (“Large Net 

Winners”) liable in amounts ranging from $5,000.00 to $276,000.00. 

9. To date, the Receiver has reached settlement agreements with six (6) Small Net 

Winners, which agreements are currently pending Court approval per the Motion for Authority to 

Settle with Certain Net Winners filed in this Action on August 7, 2014. 

10. In addition, the Receiver has reached agreements in principle with two (2) of the 

Large Net Winners, and is currently negotiating the specific terms of such settlement 

agreements.  The Receiver will file a motion for authority to approve such settlements once the 

agreements are finalized. 

11. Except for those Net Winners discussed above with whom settlements have been 

reached in principle, the Receiver believes litigation appears necessary in order to recover 

amounts owing to the Receivership Estate by the remaining Net Winners. 

12. The Receiver has discussed his litigation plans with respect to Net Winners with 

the CFTC and has and will continue to take into account suggestions from the CFTC in the 

course of Net Winner litigation. 
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RELIEF REQUESTED 

13. Through this Motion, the Receiver requests entry of an Order granting leave, and 

otherwise authorizing the Receiver, to initiate actions against Net Winners to recover amounts 

due and owing to the Receivership Estate, with the Receiver to use his discretion over which Net 

Winners to sue, taking into account the amount of net winnings, defenses available to the Net 

Winner, and the likely collectability of a judgment against the Net Winner.  The Receiver 

anticipates filing all Net Winner actions in this Court. 

14. In addition, because certain Net Winners may hold bare legal title to assets 

belonging to the Receivership Estate, the Receiver requests entry of an Order reappointing the 

Receiver in this Action for jurisdictional purposes. 

BASIS FOR RELIEF 

15. Paragraph 28(f) of the Preliminary Injunction authorizes—and directs—the 

Receiver to initiate “any actions or proceedings in state, federal or foreign jurisdictions necessary 

to preserve or increase the assets of [the Defendants] necessary to carry out the duties pursuant to 

[the Preliminary Injunction].”  D.E. 22, at 13–14. 

16. In order for an equity receiver and appointing Court to have jurisdiction over 

assets of the receivership estate located in districts outside of the appointing Court’s district, the 

receiver must “within ten days after the entry of his order of appointment, file copies of the 

complaint and such order of appointment in the district court for each district in which property 

is located.”  See 28 U.S.C. § 754. 

17. Entry of an order reappointing a receiver “will renew the ten-day filing deadline 

mandated by Section 754.”  Qulling v. Grand Street Trust, 2005 WL 1983879, at *2–3 

(W.D.N.C. Aug. 12, 2005) (citing Terry v. June, 2003 WL 22125300, at *4 (W.D. Va. Sep. 12, 
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2003), for the proposition that courts have unanimously reached this conclusion). 

ARGUMENT 

18. Although the Preliminary Injunction authorizes and directs the Receiver to pursue 

litigation against Net Winners, out of an abundance of caution, the Receiver seeks additional 

authority from the Court in order to give interested parties an opportunity to oppose the 

Receiver’s decision to litigate claims against Net Winners who have not settled with the 

Receiver. 

19. In the opinion of the Receiver, the Receivership Estate’s claims against Net 

Winners are strongly supported by the relevant facts and applicable law.  In addition, the 

Receiver has conducted a limited investigation of the assets held by the Net Winners, which 

revealed that several Large Net Winners hold assets traceable to funds transferred by the 

Defendants or otherwise own assets subject to levy / execution.  Accordingly, the Receiver 

believes that pursuit of claims against Net Winners will likely result in a substantial benefit to the 

Receivership Estate. 

20. Furthermore, the Receiver has discovered that several non-settling Net Winners 

hold assets in a constructive trust for the benefit of the Receivership Estate that exist outside of 

the Western District of North Carolina.  In order to assert jurisdiction properly over those assets 

pursuant to 28 U.S.C. § 754, the Receiver seeks an Order reappointing the Receiver in this 

Action.  Asserting jurisdiction through § 754 will avoid otherwise unnecessary costs incurred in 

litigating the same issues before multiple federal courts. 

21. For these reasons, the Receiver respectfully requests that this Motion be granted. 
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NOTICE 

22. If you do not want the Court to approve this Motion, or if you want the Court to 

consider your views, then on or before September 8, 2014, you or your attorney must file with 

the Court a written response explaining your position.  The response must be filed electronically 

with the United States District Court for the Western District of North Carolina, 

www.ncwd.uscourts.gov.  Under certain circumstances, if you are an individual who is not 

represented by an attorney, you may hand deliver your response to the Clerk of the U.S. District 

Court, 401 West Trade Street, Charlotte, NC 28202.  On or before the date stated above for filing 

your written response, you must also mail, fax or email a copy of your written response to: 

Joseph W. Grier, III, Receiver 

Grier Furr & Crisp, PA 

101 N. Tryon St., Suite 1240 

Charlotte, NC  28246 

Fax:  704 332-0215 

Email:  masonreceivership@grierlaw.com 

 

If the Court schedules a hearing, you or your attorney must attend the hearing, which will be held 

at a time and date which will be noticed only to any party who files a response, at the U.S. 

District Court, 401 West Trade Street, Charlotte, NC  28202.  If you or your attorney do not take 

these steps, the Court may decide that you do not oppose the relief the Receiver requests and 

may enter an order approving the Motion. 

WHEREFORE, the Receiver respectfully prays that the Court enter an Order: 

(a) Approving this Motion; 

 

(b) Authorizing the Receiver to engage in any and all conduct necessary or appropriate to 

litigate claims against Net Winners without additional confirmation by the Court; 

 

(c) Reappointing the Receiver with all the same powers and duties set forth in the 

Preliminary Injunction; and 

 

(d) Granting such other and further relief as is just and proper. 
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Respectfully submitted, this 21st day of August, 2014. 

 

/s/  Michael L. Martinez    

Joseph W. Grier, III (State Bar No. 7764) 

Michael L. Martinez (State Bar No. 39885) 

Grier Furr & Crisp PA  

101 North Tryon Street, Suite 1240 

Charlotte, North Carolina 28246 

704/375.3720 Telephone  

704/332.0215 Fax 

mmartinez@grierlaw.com 

 

Attorneys for the Receiver 
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CERTIFICATE OF SERVICE 

 I hereby certify that on August 21, 2014, I electronically filed with the Clerk of the Court 

the Receiver’s Motion for Authority to Initiate Actions Against Net Winners using the CM/ECF 

system, and caused it to be served by U.S. Mail, ECF or email service as indicated below: 

 

 This, the 21st day of August, 2014. 

 

      /s/  Michael L. Martinez    

      Michael L. Martinez (State Bar No. 39885) 

      Grier Furr & Crisp, PA 

      101 North Tryon Street, Suite 1240 

      Charlotte, North Carolina 28246 

 

 

John A. Fagg, Jr. 

Frank E. Schall 

Moore & Van Allen PLLC 

Via ECF: 

johnfagg@mvalaw.com 

frankschall@mvalaw.com 

Customers of Defendants 

Via email 

The JHM Forex Only Pool (f/k/a The JHM 

Forex Only Pool, LP) 

c/o  James Harvey Mason 

PID:  0000425831 

P.O. Box 34429 

Charlotte, NC  28234-4429 

Via U.S. Mail 

Forex Trading At Home 

c/o  James Harvey Mason 

PID:  0000425831 

P.O. Box 34429 

Charlotte, NC  28234-4429 

Via U.S. Mail 

Barry R. Blankfield 

Senior Trial Attorney 

Commodity Futures Trading Commission 

Division of Enforcement 

Via ECF: 

bblankfield@cftc.gov  

Douglas E. Roberts 

John Parke Davis 

Federal Defenders of Western NC, Inc. 

Via ECF: 

Jp_davis@fd.org & 

douglas_roberts@fd.org  
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