
IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF NORTH CAROLINA 

CHARLOTTE DIVISION 

 

JOSEPH W. GRIER, III, in his capacity as the 

court-appointed Receiver for James H. Mason, 

The JHM Forex Only Pool (f/k/a The JHM Forex 

Only Pool, LP) and Forex Trading At Home, 

 

    Plaintiff, 

 

 v. 

 

STEPHEN H. GALLAGHER and LYNN J. 

GALLAGHER, both individually and in their 

capacity as Trustees of The Gallagher Family 

Trust, 

 

    Defendants. 

 

 

 

 

 

 

    Case No. 3:14-CV-513 

 

COMPLAINT 
 

Joseph W. Grier, III (“Plaintiff”), as the court-appointed receiver for James H. Mason 

(“Mason”), The JHM Forex Only Pool (f/k/a The JHM Forex Only Pool, LP) and Forex Trading 

At Home (collectively, with The JHM Forex Only Pool and Mason, the “Mason Pool Entities”), 

complaining of Stephen H. Gallagher (“Mr. Gallagher”) and Lynn Gallagher (together with Mr. 

Gallagher, the “Gallaghers”), both individually and in their capacity as Trustees of The 

Gallagher Family Trust (the “Gallagher Trust,” and collectively with the Gallaghers, 

“Defendants”), by and through counsel, respectfully alleges as follows: 

SUMMARY OF CLAIMS 

 

1. As set forth more specifically below, from at least mid-2010 until March of 2013, 

Mason, through the Mason Pool Entities, operated a Ponzi Scheme under the guise of an off-

exchange foreign currency trading venture. 

2. As part of the Ponzi Scheme, Mason guaranteed substantial profits to 
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approximately 500 participants (“Participants”), but only a few Participants (less than 50) 

actually benefitted from the venture. 

3. Defendants, who were Participants in the venture, enjoyed “net winnings” 

totaling at least $276,000.00 and are the largest “net winners”
1
 in the Mason Ponzi Scheme. 

4. During the scheme, the Mason Pool Entities paid Defendants a total of 

$362,100.00, with all funds coming directly from the deposits of “net losers”
2
 in the Mason 

Ponzi Scheme rather than from legitimate business or investment profits. 

5. For example, Defendants deposited $74,100.00 in May of 2012 and withdrew 

$231,000.00 six weeks later, representing an effective annual rate of return of approximately 

2000%. 

6. The $231,000.00 transferred to Defendants in early July of 2012 was for the 

specific purpose of purchasing the Gallaghers’ current home. 

7. The Mason Pool Entities received no monetary or other legally sufficient value in 

return for any transfers to Defendants. 

8. The Gallaghers were close friends of Mason, so much so that Mason professed to 

other Participants that “I love Steve Gallagher and I will do anything in my power to assist he 

and his family.” 

9. Given their close relationship to Mason and unbelievable rate of return on their 

investment, the Gallaghers, upon information and belief, had actual knowledge that Mason was 

operating a Ponzi Scheme through the Mason Pool Entities. 

10. Indeed, shortly after the Mason Pool Entities purchased the Gallaghers’ home, 

the Gallaghers’ son began posting comments on the internet questioning the legitimacy of the 

                                                 
1
  Plaintiff uses the term “net winner” to refer to Participants who withdrew more than they deposited. 

2
  Plaintiff uses the term “net loser” to refer to Participants who withdrew less than they deposited. 
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Mason Pool Entities’ operations. 

11. The Gallaghers’ home and any other assets traceable to transfers from the Mason 

Pool Entities to the Gallaghers rightfully belong to the victims of Mason’s scheme, and 

Defendants cannot, in equity and good conscience, be permitted to keep their net winnings to the 

detriment of Mason’s true victims. 

12. Furthermore, since being contacted by Plaintiff in an effort to resolve this matter 

without formal litigation, Defendants wrongfully and fraudulently conveyed title to assets 

rightfully belonging to Plaintiff and otherwise dissipated assets subject to execution upon entry 

of a judgment in Plaintiff’s favor. 

13. Through this proceeding, Plaintiff seeks, inter alia, entry of:  (a) an Order from 

this Court vesting in Plaintiff all legal, equitable and beneficial interests in and to any and all 

assets that are both (i) held by Defendants and (ii) traceable to funds deposited with the Mason 

Pool Entities; and (b) a monetary Judgment against Defendants for the amount of their net 

winnings. 

PARTIES, JURISDICTION AND VENUE 

 

14. On March 27, 2013, the U.S. Commodity Futures Trading Commission filed a 

civil complaint (the “CFTC Complaint”) against Mason, as defendant, and The JHM Forex Only 

Pool (f/k/a The JHM Forex Only Pool, LP) and Forex Trading At Home, as relief defendants, 

initiating case number 3:13-cv-196 (the “CFTC Action”), in the United States District Court for 

the Western District of North Carolina (this “Court”). 

15. In the CFTC Complaint, Mason is alleged to have fraudulently solicited, accepted 

and pooled funds to trade off-exchange foreign currency contracts and ultimately 

misappropriated a significant portion of those funds for purposes other than trading in off-
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exchange foreign currency contracts, in a Ponzi Scheme fashion, all in violation of the 

Commodity Exchange Act, 7 U.S.C. §§ 1 et seq. 

16. Also on March 27, 2013, this Court entered a Statutory Restraining Order in the 

CFTC Action (the “Restraining Order”) appointing Plaintiff as temporary receiver for the Mason 

Pool Entities and any related or affiliated entities (collectively with the Mason Pool Entities, the 

“Receivership Entities”). 

17. On May 22, 2013, this Court entered an Order of Preliminary Injunction in the 

CFTC Action (the “Preliminary Injunction”) appointing Plaintiff as receiver for the Receivership 

Entities. 

18. The Restraining Order and Preliminary Injunction direct Plaintiff to, inter alia, 

take custody, control and possession of all funds, property and other assets held by, belonging to, 

or in the possession or control of, the Receivership Entities and to perform all acts necessary to 

hold, manage and preserve the value of such assets, including the initiation of lawsuits. 

19. On September 9, 2014, this Court entered an Order Reappointing Receiver and 

Authorizing Receiver to Initiate Actions Against Net Winners in the CFTC Action reappointing 

Plaintiff as receiver for the Receivership Entities and specifically authorizing Plaintiff to file 

lawsuits against any customer of Mason’s who received withdrawals / distributions from the 

Mason Pool Entities in excess of the amount of principal paid to the Mason Pool Entities (the 

“Reappointment Order”). 

20. Plaintiff brings this action in furtherance of Plaintiff’s appointment as receiver 

and in the performance of Plaintiff’s duties as directed by this Court. 

21. This action also involves property and assets belonging to the estate of the 

Receivership Entities or under the custody and control of Plaintiff as receiver, which property 
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and assets are now under this Court’s exclusive jurisdiction. 

22. This Court has jurisdiction of this matter pursuant to 28 U.S.C. §§ 1345 and 

1367(a), the doctrines of ancillary and supplemental jurisdiction and § VIII of the Restraining 

Order and Preliminary Injunction. 

23. On September 10, 2014, Plaintiff filed the CFTC Complaint and Reappointment 

Order in the U.S. District Court for the Eastern District of Texas. 

24. Pursuant to 28 U.S.C. § 754, this Court has jurisdiction over property of the 

estate of the Receivership Entities in the U.S. District Court for the Eastern District of Texas. 

25. Upon information and belief, the Gallaghers reside at 1835 Canyon Court, Allen, 

Texas 75013-4743. 

26. Upon information and belief, the assets of the Gallagher Trust are primarily 

located within the Eastern District of Texas. 

27. Pursuant to 28 U.S.C. §§ 754 and 1692, this Court has personal jurisdiction over 

Defendants. 

28. This Court also has personal jurisdiction over Defendants pursuant to Section 1-

75.4(1)(d) of the North Carolina General Statutes, made applicable herein by Rule 4(k)(1)(A) of 

the Federal Rules of Civil Procedure. 

29. Venue in this Court is proper pursuant to 28 U.S.C. § 1391(b)(2) as a substantial 

part of the events giving rise to the claims herein, including the CFTC Action, have occurred in 

the Western District of North Carolina. 
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FACTUAL ALLEGATIONS 

Mason’s Ponzi Scheme 

30. Beginning in 2010, Mason and the Mason Pool Entities, solicited and accepted 

funds from hundreds of individuals and entities purportedly for the purpose of pooling such 

funds in one or more accounts owned and controlled solely by Mason to be ultimately traded in 

off-exchange foreign currency contracts (“FOREX”). 

31. Mason was, at all times, the sole and exclusive owner, operator, member, 

manager, shareholder, director or officer of the Mason Pool Entities. 

32. In soliciting funds from potential Participants, Mason: 

(a) guaranteed that Participants would not lose their principal investment under 

any circumstances; 

 

(b) represented that Participants would typically make profits ranging from 300% 

to 600% per annum; 

 

(c) failed to disclose to Participants a prior felony conviction for criminal fraud 

committed in connection with the purchase and sale of commodities; and 

 

(d) failed to accurately characterize the risk of loss associated with FOREX 

trading to Participants. 

 

33. For example, on October 9, 2012, Mason sent an email to all or nearly all of the 

Participants (the “10/9/12 Email”), attaching, inter alia, a revised “Policy of Operations” 

promising to leave the majority of Mason’s share of trading earnings in the trading pool such that 

Mason could “guarantee one hundred (100%) percent of investor’s personally invested capital.”  

A copy of the 10/9/12 Email and excerpts of the attachments thereto are attached hereto as 

Exhibit A. 

34. Also in the 10/9/12 Email, Mason attached a spreadsheet projecting the rate of 

return for Participants’ investments over the course of approximately five years.  See Ex. A.  
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According to the spreadsheet (and applying a calendar of 252 annual trading days), a basic 

$5,000.00 investment with Mason would grow to about $80,000,000.00 within five years, 

reflecting an annual rate of return of approximately 600%.  Id. 

35. At all times relevant to this Complaint, the Mason Pool Entities’ only income 

derived from the deposits of Participants who believed they were investing in Mason’s FOREX 

trading venture. 

36. Between 2010 and the entry of the Restraining Order freezing Mason’s 

operations on March 27, 2013, the Mason Pool Entities received between $5.3 million and $5.5 

million from Participants. 

37. Of that $5.3–$5.5 million received from Participants, only about $1.9 million to 

$2.0 million was ever transferred to Mason’s FOREX trading account(s). 

38. No specific Participant’s investment was ever earmarked or otherwise identified 

in Mason’s bookkeeping as being transferred to Mason’s FOREX trading account(s). 

39. Rather, Mason commingled all participant investments in multiple deposit 

accounts owned by the Receivership Entities and frequently transferred funds between such 

deposit accounts and Mason’s FOREX trading account(s) without any apparent method or 

recognizable reason. 

40. Upon information and belief, Mason completely fabricated daily reports or 

account statements and transmitted the same to Participants. 

41. Despite the daily reporting of profits to Participants tantamount to a return of 

300% to 600% (or sometimes more) per annum, Mason, by way of unfavorable trading 

decisions, actually lost approximately $1 million of the $1.9–$2.0 million in principal actually 

traded in FOREX. 
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42. Since at least 2010, at no point in time was Mason’s FOREX trading activities a 

profitable venture. 

43. Upon information and belief, Mason never reported the true results of his 

FOREX trading activities to Participants. 

44. The remaining $3.4–$3.6 million or so of the $5.3–$5.5 million invested by 

Participants was used for primarily three purposes. 

45. First, Mason used some of the funds invested by Participants to satisfy ordinary 

business expenses incurred by the Mason Pool Entities, including certain tax obligations and 

payroll expenses. 

46. Second, Mason diverted Participants’ funds from the Mason Pool Entities to 

satisfy the personal living expenses and purchase assets for the benefit of Mason and Mason’s 

extended family. 

47. Third, Mason diverted Participants’ funds from the Mason Pool Entities to make 

payments to other Participants based on fictitious profits. 

48. Although the vast majority of Participants did not withdraw any funds from the 

Mason Pool Entities, a small group of Participants did withdraw funds from the Mason Pool 

Entities, purportedly as a direct return on the Participant’s investment or as a loan from the 

applicable Mason Pool Entity “secured” by the investment made by the Participant. 

49. An even smaller group of Participants, which includes Defendants, withdrew 

funds from the Mason Pool Entities in excess of their principal deposit(s). 

50. By making distributions based on fictitious profits, Mason was able to continue 

his fraud on Participants without revealing that the returns reported were wholly fabricated. 

51. Mason also advertised to other existing and potential Participants when he made 
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substantial distributions to a Participant.  See, e.g., Exhibit B, 11/3/2012 (8:15 P.M.) Email from 

Mason to various Participants disclosing transfers made to Defendants. 

52. Since at least 2010, at no point in time did the Mason Pool Entities have assets 

sufficient to return the principal invested by all Participants. 

53. Throughout the period of the Ponzi Scheme’s operation, the Mason Pool Entities 

had liabilities in addition to Participant claims that the Mason Pool Entities could not satisfy as 

they became due, including, without limitation, tax obligations, payroll expenses and Mason’s 

prior victim restitution obligation stemming from a felony wire fraud conviction in 2000. 

54. Since at least 2010, at no point in time did the sum of the Mason Pool Entities’ 

assets equal or exceed the Mason Pool Entities’ liabilities at a fair valuation. 

55. By unlawfully siphoning away the funds deposited by Participants to Defendants 

and a select group of other Participants, Mason defrauded Participants and manipulated the 

Mason Pool Entities into deepening its insolvency through the incurrence of additional 

obligations owed to such Participants. 

56. To date, Plaintiff has recovered between $1,000,000 and $1,500,000 for the 

benefit of the estate of the Receivership Entities. 

57. Plaintiff anticipates Participants filing claims against the estate of the 

Receivership Entities for as much as an aggregate $4,000,000. 

58. After factoring in expenses incurred in the administration of the estate of the 

Receivership Entities, Plaintiff anticipates distributing to claimants between 25% and 30% of 

their principal investments with the Mason Pool Entities. 
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Transactions with the Gallaghers 

59. On October 21, 2010, Mason was first given Mr. Gallagher’s contact information 

by other Participants.  See Exhibit C, 10/21/2010 (11:47 A.M.) Email from S. Sugar to Mason, 

and preceding chain. 

60. On or about November 4, 2010, the Gallaghers made their first deposit of 

principal to the Mason Pool Entities in the amount of $5,000.00. 

61. The Gallaghers made periodic deposits of principal to the Mason Pool Entities, as 

shown on the following chart:   

Approximate Date of Deposit Amount of Deposit 

11/4/2010 $5,000.00 

3/24/2011 $7,050.00 

5/11/2012 $34,100.00 

5/24/2012 $40,000.00 

Total $86,150.00 

 

62. The Gallaghers began withdrawing funds out from the Mason Pool Entities in 

late 2011 or early 2012. 

63. Specifically, on December 26, 2011, Mr. Gallagher sent Mason an email asking 

the Mason Pool Entities to send the Gallaghers three checks in the amounts of:  (a) $14,100.00; 

(b) $5,000.00; and (c) $7,050.00.  See Exhibit D, 12/26/2011 (11:11 A.M.) Email from Mr. 

Gallagher to Mason, and preceding chain. 

64. Mr. Gallagher indicated that he needed the money to pay off a bill, but would 

reinvest the funds with the Mason Pool Entities once that liability was satisfied.  See id. 

65. On December 31, 2011, Mr. Gallagher confirmed receipt of checks from the 

Mason Pool Entities.  See Exhibit E, 12/31/2011 (4:16 P.M.) Email from Mason to Mr. 

Gallagher, and preceding chain. 

66. The Gallaghers deposited checks from the Mason Pool Entities in the amounts of 
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$14,100.00, $5,000.00 and $7,050.00 on January 4, 2012. 

67. Also in January of 2012, the Gallaghers began discussing their desire to purchase 

a new home using funds provided by the Mason Pool Entities.  See Exhibit F, 1/16/2012 (9:11 

A.M.) Email from Mr. Gallagher to Mason, and preceding chain. 

68. In addition to later receiving money from Mason to purchase a house, the 

Gallaghers also used money from the Mason Pool Entities to pay off loans on their cars and to 

purchase a new car.  See Exhibit G, 3/3/2012 (9:37 A.M.) Email from Mr. Gallagher to Mason 

(“James, Please send me $65,000 check made out to me . . . I’m going to pay off cars and get 

new one . . . need check by Thursday next week if possible. . .  Thanks, its smaller than the house 

check would be, ha!”). 

69. The Gallaghers deposited a check from the Mason Pool Entities in the amount of 

$10,000.00 on March 12, 2012 and another check from the Mason Pool Entities in the amount of 

$55,000.00 on March 22, 2012. 

70. The Mason Pool Entities’ records also indicate that the Mason Pool Entities 

transferred the Gallaghers an additional $40,000.00 on or about April 12, 2012. 

71. On May 21, 2012, the Gallaghers informed Mason that they found a new home 

that they would like to purchase and that the Gallaghers needed money from the Mason Pool 

Entities to close the deal.  See Exhibit H, 5/22/2012 (6:55 A.M.) Email from Mason to Mr. 

Gallagher, and preceding chain. 

72. On May 22, 2012, Mr. Gallagher informed Mason that the Gallaghers’ realtor 

would like to close the purchase of the new home on or before July 3, 2012.  See Exhibit I, 

5/22/2012 (7:35 P.M.) Email from Mason to Mr. Gallagher, and preceding chain. 

73. The Gallaghers committed to furnishing the earnest money deposit as long as the 
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Mason Pool Entities were able to supply the balance of the purchase money by the July 3rd 

target closing date.  See id. 

74. Mason committed the Mason Pool Entities to this timetable.  See id. (“Thanks for 

the info Steve, let’s go to work and get Lynn in her dream house.”). 

75. On May 23, 2012, Mason wrote to the Gallaghers’ realtor informing the realtor 

that, as part of Mason’s FOREX venture, the Mason Pool Entities offered “loans” to Participants 

backed by Participants’ purported profits in the pool.  See Exhibit J, 5/23/2012 (9:55 P.M.) Email 

from Mason to V. Mox and Mr. Gallagher. 

76. Mason again committed the Mason Pool Entities to making the purchase money 

available to the Gallaghers and asked the Gallaghers’ realtor to keep Mason in the loop with 

respect to the closing, including by sending Mason the exact amount of the purchase price and 

closing costs, the final date of the closing and the property location and pictures thereof.  See id. 

77. On May 25, 2012, the Gallaghers notified Mason:  (a) of the final purchase price 

of the new home ($506,000.00) located at 1835 Canyon Court, Allen, Texas 75013 (the “Real 

Property”); (b) that closing costs should not exceed $3,000.00; and (c) that the closing had been 

scheduled for July 2, 2012.  See Exhibit K, 5/25/2012 (3:08 P.M.) Email from Mr. Gallagher to 

Mason. 

78. The legal description for the Real Property is:  Lot 18, Block M of Twin Creeks 

Phase 6A, an addition to the City of Allen, Collin County, Texas, according to the Amended Plat 

thereof recorded in Volume Q, Page 203, Map Records, Collin County, Texas. 

79. On May 27, 2012, Mason wrote to the Gallaghers’ realtor to commit the Mason 

Pool Entities to providing $510,000.00 to fund the Gallaghers’ purchase of the Real Property.  

See Exhibit L, 5/27/2012 (9:27 A.M.) Email from Mason to V. Mox and Mr. Gallagher. 
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80. On May 28, 2012, Mason sent the Gallaghers a document styled “Loan 

Arrangement,” asking the Gallaghers to sign the same and mail him a hard copy (the “Initial 

Loan Arrangement”).  See Exhibit M, 5/28/2012 (11:16 A.M.) Email from Mason to Mr. 

Gallagher, and attachment. 

81. Pursuant to the Initial Loan Arrangement, one of the Mason Pool Entities would 

“loan” the Gallaghers $510,000.00 to purchase the Real Property—on top of the previous 

$91,150.00 “loaned” to the Gallaghers for a grand total of $601,150.00—in exchange for the 

Gallaghers agreeing not to take out any more “loans” from that Mason Pool Entity until Mason 

earned enough money for the Gallaghers in his FOREX trading venture to make a one-time, 

lump-sum withdrawal from the Gallaghers’ purported profits in the amount of $601,150.00 plus 

$15,870.36.  Id.  The Gallaghers returned an executed version of the Initial Loan Arrangement to 

Mason the next day. 

82. On June 24, 2012, the Gallaghers sent Mason an email specifying the exact 

amount the Gallaghers would need in order to close on the purchase of the Real Property, as well 

as the wiring instructions for the title company.  See Exhibit N, 6/24/2012 (11:46 A.M.) Email 

from Mr. Gallagher to Mason, and attachment. 

83. On June 30, 2012, the Gallaghers sent Mason a copy of a draft closing statement 

(the “Closing Statement”).  A copy of the Closing Statement is attached hereto as Exhibit O. 

84. As shown on the Closing Statement, the purchase of the Real Property would be 

a cash transaction not involving a lender, and the closing date was pushed back until July 9, 

2012.  See Ex. O. 

85. Upon information and belief, after receiving the Closing Statement, Mason 

determined that the Mason Pool Entities did not have access to enough funds to supply all of the 
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purchase money needed by the Gallaghers to purchase the Real Property. 

86. Mason cancelled the Initial Loan Arrangement previously executed by the 

Gallaghers.  See Exhibit P, copy of cancelled Initial Loan Arrangement. 

87. Upon information and belief, Mason decided that the Mason Pool Entities could 

only afford to convey $231,000.00 to assist the Gallaghers in the purchase of the Real Property. 

88. On July 5, 2012, Mr. Gallagher emailed Mason the wiring instructions for the 

Gallaghers’ personal deposit account.  See Exhibit Q, 7/5/2012 (11:07 A.M.) Email from Mr. 

Gallagher to Mason. 

89. Two hours later, Mason initiated a wire from the Mason Pool Entities to the 

Gallaghers in the amount of $181,000.00.  See Exhibit R, 7/5/2012 (1:12 P.M.) Email from 

Mason to Mr. Gallagher. 

90. On July 6, 2012, Mason initiated a wire from the Mason Pool Entities to the 

Gallaghers for the remaining $50,000.00.  See Exhibit S, 7/6/2012 (2:14 P.M.) Email from 

Mason to Mr. Gallagher. 

91. On July 9, 2012, the Gallaghers confirmed receipt of the $231,000.00 from the 

Mason Pool Entities.  See Exhibit T, 7/9/2012 (8:34 A.M.) Email from Mr. Gallagher to Mason, 

and preceding chain (“James, they came in today Monday a.m. with any luck we can close on 

Tuesday . . .”). 

92. The Gallaghers were, in fact, able to close on the purchase of the Real Property 

the day after receiving $231,000.00 from the Mason Pool Entities.  See Exhibit U, 7/10/2012 

(8:25 P.M.) Email from Mason to Mr. Gallagher, and preceding chain (“James, Just wanted you 

to know that Lynn and I closed on the house today.”). 

93. On July 10, 2012, Judith A. Lapan executed a warranty deed conveying title to 
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the Real Property to “Stephen H. Gallagher and Lynn J. Gallagher, Trustees of the Gallagher 

Family Trust,” a copy of which is attached hereto as Exhibit V. 

94. Three weeks later, on July 31, 2012, the Gallaghers delivered to Mason an 

executed version of a document styled “Loan Arrangement,” a copy of which is attached hereto 

as Exhibit W (the “Final Loan Arrangement”). 

95. Pursuant to the Final Loan Arrangement, one of the Mason Pool Entities would 

“loan” the Gallaghers $231,000.00—on top of the previous $91,150.00 “loaned” to the 

Gallaghers for a grand total of $322,150.00—in exchange for the Gallaghers agreeing not to take 

out any more “loans” from that Mason Pool Entity until Mason earned enough money for the 

Gallaghers in his FOREX trading venture to make a one-time, lump-sum withdrawal from the 

Gallaghers’ purported profits in the amount of $322,150.00 plus $8,504.76.  See Ex. W. 

96. The Gallaghers never executed a promissory note for the benefit of any of the 

Mason Pool Entities evidencing any sort of loan, nor did the Gallaghers otherwise promise to 

repay the monies transferred by the Mason Pool Entities with real funds. 

97. By its express terms, the Loan Arrangement never even authorizes the applicable 

Mason Pool Entity to deduct a loan repayment from the Gallaghers’ fictitious profits; rather, in 

exchange for the “loan,” the Gallaghers merely promised not to ask the Mason Pool Entities for 

any more loans until the Gallaghers’ fictitious profits reached a certain threshold. 
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98. All in all, the Gallaghers withdrew the following amounts from the Mason Pool 

Entities on the following dates:   

Approximate Date of Withdrawal Amount of Withdrawal 

1/4/2012 $14,100.00 

1/4/2012 $5,000.00 

1/4/2012 $7,050.00 

3/12/2012 $10,000.00 

3/22/2012 $55,000.00 

4/12/2012 $40,000.00 

7/9/2012 $181,000.00 

7/9/2012 $50,000.00 

Total $362,150.00 

 

99. Copies of canceled checks and wire advice information evidencing most of the 

withdrawals listed above are attached hereto as Exhibit X. 

Mason’s Relationship with the Gallaghers 

100. After being introduced in late 2010, Mason and the Gallaghers developed a close 

friendship. 

101. In January of 2012, shortly after Mason began distributing funds to the 

Gallaghers, Mason traveled to Texas to visit the Gallaghers.  See Exhibit Y, 1/9/2012 (8:56 

A.M.) Email from Mr. Gallagher to Mason, and preceding chain. 

102. Gallagher also assisted Mason in recruiting new Participants.  See, e.g., 

Exhibit Z, 1/16/2012 (9:11 A.M.) Email from Mr. Gallagher to Mason, and preceding chain 

(Mason to Gallagher:  “It is a pleasure to call you friend.  I am so glad to know you and hope you 

are around a long time.  I really appreciate your support today, you and your presence added a lot 

to the visit with other folks that came in who have never met me and that support proves valuable 

for all investors”). 

103. Mason even professed his love for the Gallaghers to other investors.  See, e.g., 

Exhibit AA, 7/1/2012 (7:47 P.M.) Email from Mason to M. Morrison (“[t]he thing I can say is I 
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love Steve Gallagher and I will do anything in my power to assist he and his family” (emphasis 

in original)). 

104. Tim Gallagher, the Gallaghers’ son, was one of the first Participants in Mason’s 

Ponzi Scheme to confront Mason about operating a less than legitimate investment venture.  See 

Ex. B. 

105. Even though the accusations coming from their son were supported by many of 

the facts known to the Gallaghers, including the outrageous return on investment realized by the 

Gallaghers, Mr. Gallagher, at least publicly, took Mason’s side and asked his son to stop posting 

material on the internet questioning Mason’s legitimacy.  See Exhibit BB, 11/4/2012 (10:03 

A.M.) Email from Mr. Gallagher to Mason (“James I trust you in all your dealings and whatever 

you tell me that’s IT!”). 

106. Upon information and belief, the Gallaghers actually knew Mason was operating 

a Ponzi Scheme through the Mason Pool Entities, or that the Mason Pool Entities were otherwise 

insolvent, when the Gallaghers received transfers from the Mason Pool Entities. 

107. Upon information and belief, the Gallaghers recruited victims for Mason’s Ponzi 

Scheme and assisted Mason in squelching any discussions regarding the illegitimacy of Mason’s 

operations for the purpose of protecting previously-received transfers from Mason, as well as the 

potential for additional Ponzi payments. 

Fraudulent Conduct by the Gallaghers Since the Receivership 

108. On February 18, 2014, Plaintiff sent a letter to the Gallaghers seeking verification 

of the Gallaghers’ deposits to and withdrawals from the Mason venture. 

109. A copy of the Restraining Order was enclosed with the February 18th letter, 

which provides: 
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all [] persons or entities served with a copy of [the Restraining Order] shall 

cooperate fully with and assist [Plaintiff] in the performance of his duties.  This 

cooperation and assistance shall include, but not be limited to, providing any 

information to [Plaintiff] that [Plaintiff] deems necessary to exercising the 

authority and discharging the responsibilities of [Plaintiff] under [the Restraining 

Order], [and] providing all keys, entry codes, PIN numbers, and combinations to 

locks necessary to gain access to any of the assets or documents of [the Mason 

Pool Entities]. 

 

110. On March 3, 2014, the Gallaghers returned a signed copy of a portion of 

Plaintiff’s letter (the “Gallagher Disclosure”), in which the Gallaghers confirmed that they 

deposited a total of $86,150.00 into the Mason venture.  See Exhibit CC, Gallagher Response to 

2/18/2014 Letter. 

111. However, the Gallaghers misrepresented to Plaintiff that the $231,000.00 

transferred by the Mason Pool Entities on or around July 9, 2012 had been previously repaid to 

the Mason Pool Entities.  Id. 

112. The Gallaghers also failed to disclose to Plaintiff the $14,100.00 transfer on 

January 4, 2012, the $10,000.00 transfer on March 12, 2012, the $55,000.00 transfer on 

March 22, 2012 and the $40,000.00 transfer on April 12, 2012.  Id. 

113. Notwithstanding such misrepresentations designed to confuse Plaintiff, on 

May 9, 2014, Plaintiff sent the Gallaghers a letter demanding immediate turnover of the 

Gallaghers’ net winnings.  A copy of the Restraining Order was also attached to the May 9th 

letter. 

114. In addition to making various misrepresentations to Plaintiff in the Gallagher 

Disclosure, Defendants have engaged in other conduct designed to disrupt Plaintiff’s efficient 

marshalling of the estate of the Receivership Entities. 

115. For example, notwithstanding (i) a previous representation made by the 

Gallaghers’ attorney to Plaintiff’s attorney that the Real Property would not be transferred during 
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the resolution of this matter and (ii) the previous execution of a contract committing the 

Gallaghers to preserving the status quo in this matter, the Gallagher Trust transferred the Real 

Property to the Gallaghers on July 30, 2014.  A copy of the deed of the Real Property from the 

Gallagher Trust to the Gallaghers is attached hereto as Exhibit DD. 

116. Upon information and belief, the Gallagher Trust transferred the Real Property to 

the Gallaghers for no consideration and for the purpose of attempting to establish a homestead 

exemption in the Real Property. 

117. Then, on August 15, 2014, the day after Plaintiff’s attorney informed the 

Gallaghers’ attorney that formal litigation appeared necessary to resolve the present matter, the 

Gallaghers executed a deed of trust encumbering the Real Property (the “Generation Mortgage 

Deed of Trust”) in exchange for a loan from Generation Mortgage Company.  A copy of the 

Generation Mortgage Deed of Trust is attached hereto as Exhibit EE. 

118. Upon information and belief, Defendants became insolvent as a result of the 

execution and recordation of the Generation Mortgage Deed of Trust and, if their homestead 

exemption stands, have little to no unexempt and unencumbered assets available to satisfy 

Plaintiff’s claims against Defendants other than the Real Property and the proceeds of the loan 

from Generation Mortgage Company (the “Mortgage Proceeds”). 

119. Upon information and belief, the transfer from the Gallagher Trust to the 

Gallaghers and the transfer from the Gallaghers to Generation Mortgage Company were effected 

with the specific purpose of hindering, delaying or defrauding Plaintiff in his efforts to 

administer the estate of the Receivership Entities. 

120. The transfer from the Gallagher Trust to the Gallaghers and the transfer from the 

Gallaghers to Generation Mortgage Company are in direct violation of the mandate contained in 
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the Restraining Order and Injunction directing persons with knowledge thereof to cooperate with 

Plaintiff’s efforts to marshal assets. 

121. On September 8, 2014, Plaintiff sent a letter to the Gallaghers demanding 

immediate return of any assets held by the Gallaghers in trust for Plaintiff, including the Real 

Property and the Mortgage Proceeds.  Plaintiff also reiterated in this letter that the Gallaghers’ 

failure to cooperate with Plaintiff’s efforts to collect such assets—including the failure to freeze 

any further disposition of the Real Property or Mortgage Proceeds—could result in the 

Gallaghers being held in contempt of the Preliminary Injunction, a copy of which was enclosed 

with the letter.  Further, the September 8th letter demanded disclosure of certain banking records.  

To date, the Gallaghers have not provided the requested banking records and have not conveyed 

the Real Property or the Mortgage Proceeds to Plaintiff. 

FIRST CAUSE OF ACTION 

Avoidance of Pre-Receivership Transfers Against all Defendants 

(N.C. GEN. STAT. §§ 39-23.4(a) & 39-23.5(a)) 

122. Each and every allegation contained in the preceding paragraphs is hereby 

realleged and incorporated herein by reference. 

123. Pursuant to N.C. GEN. STAT. § 39-23.4(a), “[a] transfer made . . . by a debtor is 

fraudulent as to a creditor . . . if the debtor made the transfer or incurred the obligation:  

(1) [w]ith intent to hinder, delay, or defraud any creditor of the debtor; or (2) [w]ithout receiving 

a reasonably equivalent value in exchange for the transfer . . . and the debtor . . . [w]as engaged 

or was about to engage in a business or a transaction for which the remaining assets of the debtor 

were unreasonably small in relation to the business or transaction . . . [or] [i]ntended to incur, or 

believed that the debtor would incur, debts beyond the debtor’s ability to pay as they became 

due.” 
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124. In addition, pursuant to N.C. GEN. STAT. § 39-23.5(a), “[a] transfer made . . . by a 

debtor is fraudulent as to a creditor . . . if the debtor made the transfer . . . without receiving a 

reasonably equivalent value in exchange for the transfer . . . and the debtor was insolvent at that 

time or the debtor became insolvent as a result of the transfer or obligation.” 

125. Since at least mid-2010, the Mason Pool Entities were operated as a Ponzi 

Scheme and were otherwise “insolvent” within the meaning of N.C. GEN. STAT. § 39-23.2. 

126. Mason and/or the Mason Pool Entities qualify as a “debtor” within the meaning 

of N.C. GEN. STAT. § 39-23.1(6). 

127. Mason caused the Mason Pool Entities to transfer at least $362,150.00 to, or for 

the benefit of, Defendants in furtherance of Mason’s Ponzi Scheme and to otherwise hinder, 

delay or defraud the Mason Pool Entities and/or Participants who deposited funds with the 

Mason Pool Entities. 

128. Mason also caused the Mason Pool Entities to transfer at least $362,150.00 to, or 

for the benefit of, Defendants while the Mason Pool Entities were operating with unreasonably 

small capital and unable to satisfy obligations as they became due. 

129. The Mason Pool Entities did not receive reasonably equivalent value in exchange 

for the transfers of funds to, or for the benefit of, Defendants in excess of the Gallaghers’ 

aggregate principal investment with the Mason Pool Entities of $86,150.00. 

130. The transfers that Mason caused the Mason Pool Entities to make to, or for the 

benefit of, Defendants were made within four years before the initiation of this action, and each 

constitute a “transfer” within the meaning of N.C. GEN. STAT. § 39-23.1(12). 

131. The transfers that Mason caused the Mason Pool Entities to make to, or for the 

benefit of, Defendants were fraudulent as to the Mason Pool Entities and/or Participants who 
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deposited funds with the Mason Pool Entities under N.C. GEN. STAT. §§ 39-23.4(a) and 39-

23.5(a). 

132. Pursuant to N.C. GEN. STAT. § 39-23.7, Plaintiff is entitled to a Judgment:  

(a) avoiding the transfers that Mason caused the Mason Pool Entities to make to, or for the 

benefit of, Defendants; (b) recovering such transfers, or the value thereof, from Defendants; and 

(c) enjoining any further disposition by Defendants of the proceeds of such transfers, including, 

without limitation, the Real Property and any proceeds thereof. 

133. Pursuant to N.C. GEN. STAT. §§ 39-23.7(a)(2) and 1-440.3(5)(b), Plaintiff is also 

entitled, prior to entry of the aforementioned Judgment, to an order of attachment encumbering 

all of Defendants’ property as a result of Defendants’ efforts to secret assets with the intent to 

hinder, delay or defraud Plaintiff. 

SECOND CAUSE OF ACTION 

Avoidance of Pre-Receivership Transfers Against all Defendants 

(TEX. BUZ. & COM. CODE § 24.005(a) & 24.006(a)) 

134. Each and every allegation contained in the preceding paragraphs is hereby 

realleged and incorporated herein by reference. 

135. Pursuant to TEX. BUZ. & COM. CODE § 24.005(a), “[a] transfer made . . . by a 

debtor is fraudulent as to a creditor . . . if the debtor made the transfer or incurred the obligation:  

(1) [w]ith actual intent to hinder, delay, or defraud any creditor of the debtor; or (2) [w]ithout 

receiving a reasonably equivalent value in exchange for the transfer . . . and the debtor . . . [w]as 

engaged or was about to engage in a business or a transaction for which the remaining assets of 

the debtor were unreasonably small in relation to the business or transaction . . . [or] [i]ntended 

to incur, or believed or reasonably should have believed that the debtor would incur, debts 

beyond the debtor’s ability to pay as they became due.” 
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136. In addition, pursuant to TEX. BUZ. & COM. CODE § 24.006(a), “[a] transfer made 

. . . by a debtor is fraudulent as to a creditor . . . if the debtor made the transfer . . . without 

receiving a reasonably equivalent value in exchange for the transfer . . . and the debtor was 

insolvent at that time or the debtor became insolvent as a result of the transfer or obligation.” 

137. Since at least mid-2010, the Mason Pool Entities were operated as a Ponzi 

Scheme and were otherwise “insolvent” within the meaning of TEX. BUZ. & COM. CODE 

§ 24.003. 

138. Mason and/or the Mason Pool Entities qualify as a “debtor” within the meaning 

of TEX. BUZ. & COM. CODE § 24.002(6). 

139. Mason caused the Mason Pool Entities to transfer at least $362,150.00 to, or for 

the benefit of, Defendants in furtherance of Mason’s Ponzi Scheme and to otherwise hinder, 

delay or defraud the Mason Pool Entities and/or Participants who deposited funds with the 

Mason Pool Entities. 

140. Mason also caused the Mason Pool Entities to transfer at least $362,150.00 to, or 

for the benefit of, Defendants while the Mason Pool Entities were operating with unreasonably 

small capital and unable to satisfy obligations as they became due. 

141. The Mason Pool Entities did not receive reasonably equivalent value in exchange 

for the transfers of funds to, or for the benefit of, Defendants in excess of the Gallaghers’ 

aggregate principal investment with the Mason Pool Entities of $86,150.00. 

142. The transfers that Mason caused the Mason Pool Entities to make to, or for the 

benefit of, Defendants were made within four years before the initiation of this action, and each 

constitute a “transfer” within the meaning of TEX. BUZ. & COM. CODE § 24.002(12). 

143. The transfers that Mason caused the Mason Pool Entities to make to, or for the 

Case 3:14-cv-00513   Document 1   Filed 09/17/14   Page 23 of 34



 24 

benefit of, Defendants were fraudulent as to the Mason Pool Entities and/or Participants who 

deposited funds with the Mason Pool Entities under TEX. BUZ. & COM. CODE §§ 24.005(a) and 

24.006(a). 

144. Pursuant to TEX. BUZ. & COM. CODE § 24.008, Plaintiff is entitled to a Judgment:  

(a) avoiding the transfers that Mason caused the Mason Pool Entities to make to, or for the 

benefit of, Defendants; (b) recovering such transfers, or the value thereof, from Defendants; and 

(c) enjoining any further disposition by Defendants of the proceeds of such transfers, including, 

without limitation, the Real Property and any proceeds thereof. 

145. Pursuant to TEX. BUZ. & COM. CODE § 24.008(a)(2), TEX. CIV. PRAC. & REM. 

CODE ANN. § 61.001 (Vernon 2013) and TEX. R. CIV. P. 592, Plaintiff is also entitled, prior to 

entry of the aforementioned Judgment, to an order of attachment encumbering all of Defendants’ 

property as a result of Defendants’ efforts to secret assets with the intent to hinder, delay or 

defraud Plaintiff. 

THIRD CAUSE OF ACTION 

Unjust Enrichment / Construction Trust against all Defendants 

 

146. Each and every allegation contained in the preceding paragraphs is hereby 

realleged and incorporated herein by reference. 

147. Upon information and belief, Plaintiff has no adequate remedy at law against 

Defendants to the extent Defendants’ unexempt and unencumbered assets are insufficient to 

satisfy Plaintiff’s claims against Defendants. 

148. “A prima facie claim for unjust enrichment has five elements.  First, one party 

must confer a benefit upon the other party. . . . Second, the benefit must not have been conferred 

officiously, that is it must not be conferred by an interference in the affairs of the other party in a 

manner that is not justified in the circumstances. . . . Third, the benefit must not be gratuitous. 
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. . . Fourth, the benefit must be measurable. . . . Last, the defendant must have consciously 

accepted the benefit.”  JPMorgan Chase Bank v. Browning, 750 S.E.2d 555, 559 (N.C.App. 

2013) (internal quotations, citations and original emphasis omitted); see also Janvey v. Suarez, 

978 F.Supp.2d 685, 699 (N.D. Tex. 2013) (“[u]njust enrichment is an equitable principle holding 

that one who receives benefits unjustly should make restitution for those benefits, regardless of 

whether the defendant engaged in wrongdoing” (internal quotations and citations omitted)). 

149. “A constructive trust is a duty, or relationship, imposed by the courts of equity to 

prevent the unjust enrichment of the holder of title to, or of an interest in, property which such 

holder acquired through fraud, breach of duty or some other circumstance making it inequitable 

for him to retain it against the claim of the beneficiary of the constructive trust.” Wilson v. Crab 

Orchard Dev. Co., 276 N.C. 198, 211, 171 S.E.2d 873, 882 (1970); see also Meadows v. 

Bierschwale, 516 S.W.2d 125, 131 (Tex. 1974) (“there is no unyielding formula to which a court 

of equity is bound in decreeing a constructive trust, since the equity of the transaction will shape 

the measure of the relief granted”). 

150. While under Mason’s dominance and control, the Mason Pool Entities transferred 

at least $362,150.00 to, or for the benefit of, Defendants in furtherance of Mason’s Ponzi 

Scheme. 

151. The transfers that Mason caused the Mason Pool Entities to make to, or for the 

benefit of, Defendants were not the result of, or in any way connected to, an officious and 

unjustified intermeddling in Defendants’ affairs. 

152. The Mason Pool Entities did not gift any funds to Defendants. 

153. The transfers that Mason caused the Mason Pool Entities to make to, or for the 

benefit of, Defendants are measurable by the amount of dollars conveyed. 
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154. Defendants affirmatively solicited and knowingly accepted transfers from the 

Mason Pool Entities. 

155. Defendants’ receipt and retention of funds transferred by the Mason Pool Entities 

in excess of Defendants’ principal investment with the Mason Pool Entities would be against 

equity and good conscience because such funds were fraudulently misappropriated from 

hundreds of other Participants who will receive only a small fraction of their principal 

investment back from the estate of the Receivership Entities. 

156. Defendants have been unjustly enriched at the expense of the Mason Pool 

Entities and, by extension, the net losers in Mason’s Ponzi Scheme. 

157. Plaintiff is entitled to a Judgment:  (a) declaring that a constructive trust for 

Plaintiff’s benefit exists over the Real Property and any other assets held by Defendants that are 

traceable to transfers from the Mason Pool Entities; and (b) vesting in Plaintiff all right, title, use, 

interest and enjoyment in and to the Real Property and any of Defendants’ other assets that are 

traceable to transfers from the Mason Pool Entities. 

158. To the extent both equitable theories of unjust enrichment and constructive trust 

are strictly remedial in nature and not considered affirmative causes of action under applicable 

law, Plaintiff is entitled to a Judgment declaring that a constructive trust for Plaintiff’s benefit 

exists over any assets held by Defendants that are traceable to transfers from the Mason Pool 

Entities as a remedy for Plaintiff’s fraudulent transfer claim pursuant to N.C. GEN. STAT. § 39-

23.7(a)(3)(c). 

FOURTH CAUSE OF ACTION 

Avoidance of Post-Receivership Transfers Against all Defendants 

(N.C. GEN. STAT. § 39-23.4(a)) 

 

159. Each and every allegation contained in the preceding paragraphs is hereby 
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realleged and incorporated herein by reference. 

160. Pursuant to N.C. GEN. STAT. § 39-23.4(a), “[a] transfer made . . . by a debtor is 

fraudulent as to a creditor . . . if the debtor made the transfer or incurred the obligation:  

(1) [w]ith intent to hinder, delay, or defraud any creditor of the debtor; or (2) [w]ithout receiving 

a reasonably equivalent value in exchange for the transfer . . . and the debtor . . . [w]as engaged 

or was about to engage in a business or a transaction for which the remaining assets of the debtor 

were unreasonably small in relation to the business or transaction . . . [or] [i]ntended to incur, or 

believed that the debtor would incur, debts beyond the debtor’s ability to pay as they became 

due.” 

161. Immediately prior to the execution of the deed of the Real Property from the 

Gallagher Trust to the Gallaghers, the Gallagher Trust, upon information and belief, was 

“insolvent” within the meaning of N.C. GEN. STAT. § 39-23.2. 

162. The Gallagher Trust qualifies as a “debtor” within the meaning of N.C. GEN. 

STAT. § 39-23.1(6). 

163. Upon information and belief, the Gallagher Trust executed the deed of the Real 

Property to the Gallaghers to hinder, delay or defraud Plaintiff’s efforts to recover the Real 

Property for the benefit of Participants. 

164. The Gallaghers also caused the Gallagher Trust to transfer the Real Property to 

the Gallaghers while the Gallagher Trust, upon information and belief, was operating with 

unreasonably small capital and unable to satisfy obligations as they became due. 

165. The Gallagher Trust did not receive reasonably equivalent value in exchange for 

the transfer of the Real Property to the Gallaghers. 

166. The transfer of the Real Property from the Gallagher Trust to the Gallaghers was 
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made within four years before the initiation of this action, and constitutes a “transfer” within the 

meaning of N.C. GEN. STAT. § 39-23.1(12). 

167. The transfer of the Real Property that the Gallaghers caused the Gallagher Trust 

to make to the Gallaghers was fraudulent as to Plaintiff under N.C. GEN. STAT. § 39-23.4(a). 

168. Pursuant to N.C. GEN. STAT. § 39-23.7, Plaintiff is entitled to a Judgment:  

(a) avoiding the transfer of the Real Property to the Gallaghers; (b) recovering such transfer, or 

the value thereof, from Defendants; and (c) enjoining any further disposition by Defendants of 

the Real Property and any proceeds thereof. 

169. Pursuant to N.C. GEN. STAT. §§ 39-23.7(a)(2) and 1-440.3(5)(b), Plaintiff is also 

entitled, prior to entry of the aforementioned Judgment, to an order of attachment encumbering 

all of Defendants’ property as a result of Defendants’ efforts to secret assets with the intent to 

hinder, delay or defraud Plaintiff. 

FIFTH CAUSE OF ACTION 

Avoidance of Post-Receivership Transfers Against all Defendants 

(TEX. BUZ. & COM. CODE § 24.005(a)) 

 

170. Each and every allegation contained in the preceding paragraphs is hereby 

realleged and incorporated herein by reference. 

171. Pursuant to TEX. BUZ. & COM. CODE § 24.005(a), “[a] transfer made . . . by a 

debtor is fraudulent as to a creditor . . . if the debtor made the transfer or incurred the obligation:  

(1) [w]ith actual intent to hinder, delay, or defraud any creditor of the debtor; or (2) [w]ithout 

receiving a reasonably equivalent value in exchange for the transfer . . . and the debtor . . . [w]as 

engaged or was about to engage in a business or a transaction for which the remaining assets of 

the debtor were unreasonably small in relation to the business or transaction . . . [or] [i]ntended 

to incur, or believed or reasonably should have believed that the debtor would incur, debts 
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beyond the debtor’s ability to pay as they became due.” 

172. Immediately prior to the execution of the deed of the Real Property from the 

Gallagher Trust to the Gallaghers, the Gallagher Trust, upon information and belief, was 

“insolvent” within the meaning of TEX. BUZ. & COM. CODE § 24.003. 

173. The Gallagher Trust qualifies as a “debtor” within the meaning of TEX. BUZ. & 

COM. CODE § 24.002(6). 

174. Upon information and belief, the Gallagher Trust executed the deed of the Real 

Property to the Gallaghers to hinder, delay or defraud Plaintiff’s efforts to recover the Real 

Property for the benefit of Participants. 

175. The Gallaghers also caused the Gallagher Trust to transfer the Real Property to 

the Gallaghers while the Gallagher Trust, upon information and belief, was operating with 

unreasonably small capital and unable to satisfy obligations as they became due. 

176. The Gallagher Trust did not receive reasonably equivalent value in exchange for 

the transfer of the Real Property to the Gallaghers. 

177. The transfer of the Real Property from the Gallagher Trust to the Gallaghers was 

made within four years before the initiation of this action, and constitutes a “transfer” within the 

meaning of TEX. BUZ. & COM. CODE § 24.002(12). 

178. The transfer of the Real Property that the Gallaghers caused the Gallagher Trust 

to make to the Gallaghers was fraudulent as to Plaintiff under TEX. BUZ. & COM. CODE 

§ 24.005(a). 

179. Pursuant to TEX. BUZ. & COM. CODE § 24.008, Plaintiff is entitled to a Judgment:  

(a) avoiding the transfer of the Real Property to the Gallaghers; (b) recovering such transfer, or 

the value thereof, from Defendants; and (c) enjoining any further disposition by Defendants of 
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the Real Property and any proceeds thereof. 

180. Pursuant to TEX. BUZ. & COM. CODE § 24.008(a)(2), TEX. CIV. PRAC. & REM. 

CODE ANN. § 61.001 (Vernon 2013) and TEX. R. CIV. P. 592, Plaintiff is also entitled, prior to 

entry of the aforementioned Judgment, to an order of attachment encumbering all of Defendants’ 

property as a result of Defendants’ efforts to secret assets with the intent to hinder, delay or 

defraud Plaintiff. 

SIXTH CAUSE OF ACTION 

Permanent Injunction against all Defendants 

 

181. Each and every allegation contained in the preceding paragraphs is hereby 

realleged and incorporated herein by reference. 

182. In order to obtain a permanent injunction, a plaintiff must demonstrate:  “(1) that 

it has suffered an irreparable injury; (2) that remedies available at law, such as monetary 

damages, are inadequate to compensate for that injury; (3) that, considering the balance of 

hardships between the plaintiff and defendant, a remedy in equity is warranted; and (4) that the 

public interest would not be disserved by a permanent injunction.”  Med-Trans Corp. v. Benton, 

581 F.Supp.2d 721, 743 (E.D.N.C. 2008) (quoting eBay, Inc. v. MercExchange, L.L.C., 547 U.S. 

388, 391 (2006)); see also Bianco v. Globus Medical, Inc.,  2014 WL 1049067, at *1 (E.D. Tex. 

Mar. 17, 2014) (same). 

183. Plaintiff seeks entry of an injunction (a) barring Defendants from further 

transferring, encumbering, dissipating or otherwise disposing of, in any way, the Real Property, 

the Mortgage Proceeds and any and all other assets held by Defendants that are traceable to 

transfers made by the Mason Pool Entities, (b) freezing any and all deposit accounts held by 

Defendants until a determination can be made as to which funds in said accounts are traceable to 

transfers from the Mason Pool Entities and (c) compelling Defendants to return to Plaintiff the 
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assets transferred by the Mason Pool Entities to Defendants, or such assets’ value. 

184. Plaintiff, as receiver for the Mason Pool Entities, has been irreparably injured by, 

inter alia, Mason diverting assets rightfully belonging to the Mason Pool Entities—and, 

ultimately, the net losers of Mason’s Ponzi Scheme—to Defendants and Defendants’ subsequent 

transfer of the same assets in an effort to defeat a meaningful recovery by Plaintiff. 

185. A monetary judgment or any other remedy at law is patently inadequate to 

Plaintiff because, inter alia, Defendants, upon information and belief, have little or no unexempt 

and unencumbered assets available to satisfy Plaintiff’s claim. 

186. The balance of the hardships involved in this case weigh in favor of granting 

equitable relief considering the facts and circumstances of this case, including, without 

limitation, that, while Defendants received $362,150.00 on an investment of $86,150.00, the vast 

majority of Participants are net losers who will receive pennies per dollar on their investment 

with the Mason Pool Entities.  Defendants, close friends of Mason’s, who, upon information and 

belief, knew that Mason was operating a Ponzi Scheme through the Mason Pool Entities, should 

not be permitted to continue to spend money stolen from Mason’s victims after already 

benefitting substantially from such stolen funds, including by buying the Real Property, paying 

off car loans and purchasing a new car. 

187. The public interest would be promoted, rather than disserved, by an entry of an 

injunction barring further disposition of assets traceable to transfers from the Mason Pool 

Entities because, inter alia, such an injunction would facilitate a more even distribution of assets 

of the Receivership Entities to Participants. 

188. Plaintiff is entitled to an injunction (a) barring Defendants from further 

transferring, encumbering, dissipating or otherwise disposing of, in any way, the Real Property 

Case 3:14-cv-00513   Document 1   Filed 09/17/14   Page 31 of 34



 32 

and any and all other assets held by Defendants that are traceable to transfers made by the Mason 

Pool Entities, (b) freezing any and all deposit accounts held by Defendants until a determination 

can be made as to which funds in said accounts are traceable to transfers made by the Mason 

Pool Entities and (c) compelling Defendants to return to Plaintiff the assets transferred by the 

Mason Pool Entities to Defendants, or such assets’ value. 

SEVENTH CAUSE OF ACTION 

Contempt of Court Against the Gallaghers 

(N.C. GEN. STAT. § 5A-21) 

 

189. Each and every allegation contained in the preceding paragraphs is hereby 

realleged and incorporated herein by reference. 

190. “Failure to comply with an order of a court is a continuing civil contempt as long 

as:  [1] [t]he order remains in force; [2] [t]he purpose of the order may still be served by 

compliance with the order; [3] [t]he noncompliance by the person to whom the order is directed 

is willful; and [4] [t]he person to whom the order is directed is able to comply with the order or is 

able to take reasonable measures that would enable the person to comply with the order.”  N.C. 

GEN. STAT. § 5A-21(a). 

191. The Restraining Order and Preliminary Injunction direct those persons served 

with copies thereof to cooperate with Plaintiff’s efforts to administer the estate of the 

Receivership Entities, including by turning over assets belonging to the Receivership Entities 

and disclosing information relevant to Plaintiff’s activities. 

192. The Gallaghers have been served with copies of the Restraining Order and 

Preliminary Injunction several times since Plaintiff’s appointment as receiver for the 

Receivership Entities, including by Plaintiff’s enclosure of a copy of the Preliminary Injunction 

with a letter sent to the Gallaghers on September 8, 2014. 
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193. In the letter dated September 8, 2014, Plaintiff demanded (a) immediate return of 

any assets held by the Gallaghers in trust for Plaintiff, including the Real Property and the 

Mortgage Proceeds; and (b) certain banking records relevant to the transactions discussed herein. 

194. Not only have the Gallaghers failed to turn over the Real Property and Mortgage 

Proceeds, the Gallaghers have failed to provide the banking records sought by Plaintiff. 

195. The Preliminary Injunction remains in force. 

196. The purpose of the Preliminary Injunction is, inter alia, to facilitate the efficient 

collection and liquidation of the Receivership Entities’ assets. 

197. The Gallaghers’ noncompliance with the Preliminary Injunction has been willful. 

198. It is within the Gallaghers’ power to comply with the Preliminary Injunction by 

disclosing the records sought and transferring title to the Real Property and Mortgage Proceeds 

to Plaintiff, either of which would still facilitate the efficient collection and liquidation of the 

Receivership Entities’ assets. 

199. Accordingly, Plaintiff is entitled to an Order from this Court awarding Plaintiff a 

amount money from the Gallaghers in an amount determined by this Court to be necessary to 

coerce the Gallaghers’ compliance with the Preliminary Injunction. 

 WHEREFORE, Plaintiff respectfully prays that this Court: 

1) Enter a Judgment voiding any and all transfers of assets from the Mason Pool 

Entities to, or for the benefit of, Defendants as fraudulent conveyances; 

 

2) Enter a monetary Judgment against Defendants awarding Plaintiff the value of 

Defendants’ net winnings from the Mason Ponzi Scheme in an amount to be 

proven at trial, but at least in the sum of $276,000.00; 

 

3) Enter an Injunction barring Defendants from further transferring, encumbering, 

dissipating or otherwise disposing of, in any way, the Real Property and any and 

all other assets held by Defendants that are traceable to transfers from the Mason 

Pool Entities; 
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4) Enter an Injunction freezing any and all deposit accounts held by Defendants until 

a determination can be made as to which funds in said accounts are traceable to 

transfers from the Mason Pool Entities; 

 

5) Enter an Injunction compelling Defendants to return to Plaintiff the assets 

transferred by the Mason Pool Entities to Defendants, or such assets’ value; 

 

6) Enter a Judgment declaring that a constructive trust for Plaintiff’s benefit exists 

over the Real Property and any other assets held by Defendants that are traceable 

to transfers from the Mason Pool Entities; 

 

7) Enter a Judgment vesting in Plaintiff all right, title, use, interest and enjoyment in 

and to the Real Property and any of Defendants’ other assets that are traceable to 

transfers from the Mason Pool Entities; 

 

8) Enter a Judgment voiding the transfer of the Real Property from the Gallagher 

Trust to the Gallaghers as fraudulent conveyance; 

 

9) Enter a monetary Judgment against Defendants awarding Plaintiff the value of the 

Real Property; 

 

10) Prior to entry of the aforementioned Judgment(s), enter an order of attachment 

encumbering all of Defendants’ property; 

 

11) Award Plaintiff a sum of money designed to coerce the Gallaghers’ compliance 

with the Preliminary Injunction; 

 

12) Award pre-Judgment and post-Judgment interest, reasonable attorneys’ fees, court 

costs and all other costs of collection as Plaintiff is entitled to recover; and 

 

13) Granting such further relief as this Court may deem just and proper. 

This is the 17th day of September, 2014. 

  /s/  Michael L. Martinez     

Joseph W. Grier, III (N.C. Bar No 7764) 

Anna S. Gorman (N.C. Bar No. 20987) 

Michael L. Martinez (N.C. Bar No. 39885) 

Grier Furr & Crisp, PA 

101 North Tryon Street, Suite 1240 

Charlotte, NC 28246 

Telephone:  704/375.3720 

Fax:  704/332.0215 

Email:  mmartinez@grierlaw.com 

Attorneys for Plaintiff Joseph W. Grier, III, as 

Receiver for James H. Mason and related entities
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