
IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF NORTH CAROLINA 

CHARLOTTE DIVISION 

Case No. 3:14-CV-513 

 

JOSEPH W. GRIER, III, in his capacity as the 

court-appointed Receiver for James H. Mason, 

The JHM Forex Only Pool (f/k/a The JHM Forex 

Only Pool, LP) and Forex Trading At Home, 

 

    Plaintiff, 

 

 v. 

 

STEPHEN H. GALLAGHER and LYNN J. 

GALLAGHER, both individually and in their 

capacity as Trustees of The Gallagher Family 

Trust, 

 

    Defendants. 

 

 

 

 

AFFIDAVIT OF MICHAEL L. 

MARTINEZ IN SUPPORT OF 

PLAINTIFF’S MOTION FOR 

PREJUDGMENT ATTACHMENT, 

TEMPORARY RESTRAINING ORDER 

AND PRELIMINARY INJUNCTION 

 

 I, Michael L. Martinez, being duly sworn, depose and say: 

 

1. I am an attorney employed by Grier Furr & Crisp, PA, 101 N. Tryon Street, 

Suite 1240, Charlotte, North Carolina 28246.  My firm has been retained by Joseph W. Grier, III 

(the “Receiver”), as receiver for James Harvey Mason (“Mason”) and related entities 

(collectively with Mason, the “Receivership Entities”), to serve as general counsel for the 

Receiver, including to represent the Receiver in the above-captioned ancillary proceeding. 

 

2. I am more than 18 years of age and under no disability. 

 

3. My practice as an attorney focuses on business-related debtor-creditor issues, 

including the representation of bankruptcy trustees, bankruptcy debtors and equity receivers. 

 

4. In connection with my representation of the Receiver, I have personally 

conducted an in-depth review of:  the hard drives used by the Receivership Entities in connection 

with Mason’s off-exchange foreign currency (“FOREX”) trading venture; the Receivership 

Entities’ deposit account statements, Mason’s off-exchange foreign currency trading account 

statements; and Mason’s personal email records (the “Books and Records”). 

 

5. Based on my review of the Books and Records, I have concluded that, at least 

since the middle of 2010: 

 

a. the Receivership Entities’ only income derived from the deposits of participants 

who believed they were investing in Mason’s FOREX trading venture; 

 

b. the Receivership Entities received approximately $5.3–$5.5 million from 

participants; 
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c. of that $5.3–$5.5 million, only about $1.9–$2.0 million was ever transferred to 

Mason’s FOREX trading account(s); 

 

d. no specific participant’s investment was ever earmarked or otherwise identified in 

the Books and Records as being transferred to Mason’s FOREX trading 

account(s); 

 

e. Mason commingled all participant investments in multiple deposit accounts 

owned by the Receivership Entities and frequently transferred funds between such 

deposit accounts and Mason’s FOREX trading account(s) without any apparent 

method or recognizable reason; 

 

f. despite the daily reporting of profits to participants tantamount to a return of 

300% to 600% (or sometimes more) per annum, Mason, by way of unfavorable 

trading decisions, actually lost approximately $1 million of the $1.9–$2.0 million 

in principal actually traded in FOREX; 

 

g. at no point in time was Mason’s FOREX trading activities a profitable venture; 

 

h. at no point in time did the Receivership Entities have assets sufficient to return the 

principal invested by all participants; 

 

i. the Receivership Entities had liabilities in addition to participant claims that the 

Receivership Entities could not satisfy as they became due, including, without 

limitation, tax obligations, payroll expenses and Mason’s prior victim restitution 

obligation stemming from a felony wire fraud conviction in 2000; 

 

j. at no point in time did the sum of the Receivership Entities’ assets equal or 

exceed the Receivership Entities’ liabilities at a fair valuation; 

 

k. Mason operated a traditional Ponzi Scheme through the Receivership Entities, 

which have always been insolvent; 

 

l. Stephen H. Gallagher and Lynn J. Gallagher (the “Gallaghers”) invested 

$86,150.00 with the Receivership Entities and withdrew $362,150.00 from the 

Receivership Entities, resulting in net winnings of $276,000.00; 

 

m. the Gallaghers did not convey reasonably equivalent value in exchange for 

transfers from the Receivership Entities; 

 

n. the Gallaghers are the largest net winners in this case; and 

 

o. $231,000.00 of the $276,000.00 in net winnings was used for the specific purpose 

of purchasing the Gallaghers’ current residence located at 1835 Canyon Court, 

Allen, Texas 75013 (the “Real Property”). 

 

6. In preparation of drafting the Receiver’s complaint against the Gallaghers (the 

“Complaint”), I reviewed the Official Public Records of the County Clerk for Collin County, 

Texas, and discovered the following: 
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a. the Real Property was initially titled to “The Gallagher Family Trust” (the 

“Trust”); 

 

b. the Trust’s interest in the Real Property was never encumbered by a deed of trust; 

 

c. on July 30, 2014, the Trust executed a general warranty deed transferring the Real 

Property to the Gallaghers in their individual capacity; and 

 

d. on August 20, 2014, the Gallaghers executed a deed of trust encumbering the Real 

Property in favor of Generation Mortgage Company (“Generation Mortgage”). 

 

7. On February 18, 2014, I sent a letter to the Gallaghers seeking verification of the 

Gallaghers’ deposits to and withdrawals from the Receivership Entities.  I included with the 

letter a copy of the Statutory Restraining Order appointing the Receiver as temporary receiver for 

the Receivership Entities. 

 

8. Mr. Gallagher called me a week later to discuss my February 18th letter.  During 

my conversation with Mr. Gallagher, I admitted that I was almost certain that he was a net 

winner and would be liable to the receiver under fraudulent conveyance theories.  I also 

represented my belief that his house was subject to a constructive trust in favor of the Receiver. 

 

9. The Gallaghers responded to my February 18th letter on or about March 3, 2014, 

making multiple misrepresentations including: 

 

a. a misrepresentation that the Gallaghers only ever received $243,050.00 from the 

Receivership Entities; and 

 

b. a misrepresentation that the $231,000.00 used to purchase the Real Property was 

paid back to the Receivership Entities; 

 

10. On May 9, 2014, I sent a letter to the Gallaghers demanding turnover of their 

$276,000.00 in net winnings.  I again included with the letter a copy of the Statutory Restraining 

Order appointing the Receiver as temporary receiver for the Receivership Entities. 

 

11. Shortly after I sent the May 9th letter, I was contacted by an attorney retained by 

the Gallaghers to aid them in negotiations with me as counsel for the Receiver. 

 

12. I emailed the Gallaghers’ attorney copies of all, or a significant portion, of the 

email correspondence between Mason and the Gallaghers evidencing transfers to and from the 

Gallaghers and the Receivership Entities, including email correspondence relating to the 

purchase of the Real Property. 

 

13. During the course of my negotiations with the Gallaghers’ attorney, the 

Gallaghers’ attorney assured me that the Real Property would not be transferred while the 

attorneys were working to resolve this matter. 

 

14. Thereafter, the Gallaghers executed a “Tolling Agreement,” whereby the Receiver 

and the Gallaghers agreed to “preserve the status quo between them as of June 30, 2014.” 
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