
IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF NORTH CAROLINA 

CHARLOTTE DIVISION 

Case No. 3:14-CV-513 

 

JOSEPH W. GRIER, III, in his capacity as the 

court-appointed Receiver for James H. Mason, 

The JHM Forex Only Pool (f/k/a The JHM Forex 

Only Pool, LP) and Forex Trading At Home, 

 

    Plaintiff, 

 

 v. 

 

STEPHEN H. GALLAGHER and LYNN J. 

GALLAGHER, both individually and in their 

capacity as Trustees of The Gallagher Family 

Trust, 

 

    Defendants. 

 

 

 

 

 

PLAINTIFF’S MOTION FOR 

PREJUDGMENT ATTACHMENT, 

TEMPORARY RESTRAINING ORDER 

AND PRELIMINARY INJUNCTION 

 

Joseph W. Grier, III, as receiver for James H. Mason, The JHM Forex Only Pool (f/k/a 

The JHM Forex Only Pool, LP), Forex Trading At Home and related/affiliated entities (the 

“Receivership Entities”) and the plaintiff herein (“Plaintiff”), through counsel, hereby brings this 

Plaintiff’s Motion for Prejudgment Attachment, Temporary Restraining Order and Preliminary 

Injunction (this “Motion”) and, in support hereof, respectfully represents as follows: 

1. This action is ancillary to the U.S. Commodity Futures Trading Commission’s 

civil enforcement action current pending before the Court as case number 3:13-CV-196, in which 

Plaintiff serves as the duly-appointed receiver for the Receivership Entities. 

2. As set forth more fully in the verified Complaint initiating this action (the 

“Complaint”), the above-captioned defendants (“Defendants”) hold certain assets subject to a 

constructive trust for the benefit of Plaintiff, including certain real property located at 1835 

Canyon Court, Allen, Texas 75013-4743 and having the following legal description:  Lot 18, 

Block M of Twin Creeks Phase 6A, an addition to the City of Allen, Collin County, Texas, 
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according to the Amended Plat thereof recorded in Volume Q, Page 203, Map Records, Collin 

County, Texas (the “Real Property”). 

3. As set forth more fully in the Memorandum of Law in Support of this Motion (the 

“Brief”) filed contemporaneously herewith, this Court has jurisdiction over any and all assets of 

the Receivership Entities, including those assets held by Defendants subject to a constructive 

trust in favor of Plaintiff, including, without limitation, the Real Property. 

4. As set forth more fully in the Brief and the Affidavit of Michael L. Martinez in 

support of this Motion (the “Martinez Affidavit”), Defendants, fully aware that certain of their 

assets are subject to a constructive trust and that Plaintiff had asserted other claims against them 

for monetary damages, have, within the last four (4) weeks and possibly earlier, begun and 

continue to dissipate assets within their control rightfully belonging to the Receivership Entities 

or subject to execution by Plaintiff with the intent to disrupt Plaintiff’s efforts to recover the 

same for the benefit of the receivership estate. 

5. For example, shortly after Plaintiff’s attorney notified Defendants’ attorney that 

Plaintiff intended on filing the present action, Defendants mortgaged the previously 

unencumbered Real Property and have been spending the proceeds thereof (the “Mortgage 

Proceeds”) in order to deplete the assets available for Plaintiff to recover. 

6. Because the Real Property and Mortgage Proceeds are traceable to funds 

misappropriated from the Receivership Entities, Defendants are in direct violation of prior 

injunctions entered by the Court, have breached a contract executed with Plaintiff to preserve the 

status quo, have executed conveyances actually and constructively fraudulent as to Plaintiff and 

have breached their duties as constructive trustees of the Real Property for Plaintiff’s benefit. 
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7. Through this Motion, Plaintiff seeks issuance of a writ of attachment covering the 

Real Property and any currently existing deposit accounts owned by Defendants for the purpose 

of preserving assets of the Receivership Entities and assets otherwise available for execution 

upon entry of a monetary judgment in Plaintiff’s favor. 

8. In addition or in the alternative, Plaintiff seeks a Temporary Restraining Order 

and subsequently a Preliminary Injunction restraining and enjoining Defendants and Defendants’ 

agents, servants, employees, family members, friends and any and all persons acting in aid of or 

conjunction with Defendants from spending, transferring, encumbering, distributing, dissipating 

or otherwise disposing of the Real Property, the Mortgage Proceeds and any funds or other assets 

traceable to the Receivership Entities, including, without limitation, freezing any deposit 

accounts held by Defendants to which funds traceable to the Receivership Entities may have 

been deposited until such time as Plaintiff can conduct an accounting thereof. 

9. As set forth more fully in the Complaint, the Brief and the Martinez Affidavit, 

Plaintiff is entitled to the prejudgment attachment and equitable relief sought through this 

Motion. 

10. Plaintiff, through counsel, will immediately attempt to serve copies of this 

Motion, together with the Brief and Martinez Affidavit, on Defendants via hand delivery, U.S. 

Mail and Email.  Plaintiff, though counsel, will also immediately contact Defendants’ counsel 

via telephone to notify Defendants’ counsel of this Motion and will immediately send copies of 

the Motion, Brief and Martinez Affidavit to Defendants’ counsel via U.S. Mail, Facsimile and 

Email. 

WHEREFORE, Plaintiff respectfully prays that the Court will enter an Order: 

1) Granting this Motion; 
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2) Issuing a writ of attachment on the Real Property and any and all currently 

existing deposit accounts owned by Defendants; 

 

3) Temporarily enjoining Defendants and Defendants’ agents, servants, employees, 

family members, friends and any and all persons acting in aid of or conjunction 

with Defendants from spending, transferring, encumbering, distributing, 

dissipating or otherwise disposing of the Real Property, the Mortgage Proceeds or 

any funds or other proceeds traceable to the Receivership Entities; 

 

4) Temporarily freezing any and all deposit accounts held by Defendants until such 

time as Plaintiff can conduct an accounting thereof; 

 

5) Scheduling a hearing on whether the Court should extend the temporary 

restraining order into a comparable preliminary injunction and/or otherwise 

providing the Gallaghers the opportunity to respond to this Motion; and 

 

6) Granting such further relief as is just and proper. 

 

This the 17th day of September, 2014. 

 

  /s/  Michael L. Martinez    

      Joseph W. Grier, III (N.C. Bar No 7764) 

      Anna S. Gorman (N.C. Bar No. 20987) 

      Michael L. Martinez (N.C. Bar No. 39885) 

      Grier Furr & Crisp, PA 

      101 N. Tryon St., Suite 1240 

      Charlotte, NC 28246 

      Telephone—704-375-3720 

      Facsimile—704-332-0215 

 

Attorneys for Plaintiff Joseph W. Grier, III, as 

Receiver for James H. Mason and related entities 
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