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STATE OF NORTH CAROLINA 

SETTLEMENT AND RELEASE AGREEMENT 

COUNTY OF MECKLENBURG 

 

This SETTLEMENT AND RELEASE AGREEMENT (this “Agreement”) is entered 

into this 30th day of November, 2014 (the “Effective Date”) by JOSEPH W. GRIER, III, as 

and only as Receiver for James Harvey Mason, the JHM Forex Only Pool (f/k/a The JHM Forex 

Only Pool, LP), Forex Trading at Home and the JHM Trust (the “Receiver”) and STEPHEN H. 

GALLAGHER and LYNN J. GALLAGHER, both individually and in their capacity as 

Trustees of The Gallagher Family Trust (the “Gallaghers”).  The Receiver and the Gallaghers are 

collectively referred to herein as the “Parties.” 

 

WITNESSETH: 

 

WHEREAS, on March 27, 2013, the U.S. Commodity Futures Trading Commission (the 

“CFTC”) filed a civil complaint against James Harvey Mason as Defendant and The JHM Forex 

Only Pool (f/k/a The JHM Forex Only Pool, LP) and Forex Trading At Home as Relief 

Defendants (collectively, “Defendants”), initiating case number 3:13-cv-196 (the “CFTC 

Action”), in the United States District Court for the Western District of North Carolina (the 

“Court”); 

 

WHEREAS, also on March 27, 2013, the Court entered an order in the CFTC Action 

appointing the Receiver as temporary receiver for Defendants (the “Initial Order”); and 

 

WHEREAS, on April 22, 2013, the Court entered an order to clarify the scope of the 

Receivership Estate to include certain trust assets to include The JHM Trust in the CFTC Action; 

and; 

 

WHEREAS, on May 22, 2013, the Court entered an Order of Preliminary Injunction 

appointing the Receiver as receiver for Defendants (the “Preliminary Injunction” and along with 

the Initial Order, the “Receivership Order”) in the CFTC Action; 

 

WHEREAS, after reviewing Defendants’ books and records, the Receiver determined 

that the Defendants never made a profit from trading in off-exchange foreign currency contracts, 

but rather were operating a Ponzi scheme, such that any funds received by a customer from 

Defendants in excess of said customer’s actual deposits with Defendants constitute an asset of 

the receivership estate as “net gains” or “net winnings”; and 

 

WHEREAS, as authorized by Sections VI.A(1), (3), (5) and (6) of the Receivership 

Order, the Receiver may sue to recover “net gains” or “net winnings” through various legal and 

equitable theories; and  

 

WHEREAS, based on the Receiver’s review of Defendants’ books and records, the 

Receiver has determined that the Gallaghers may have deposited $86,150.00 with Defendants 

and may have received payments totaling $362,150.00, resulting in a net gain to the Gallaghers 

in an amount up to $276,000.00; 
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WHEREAS, $231,000.00 of the funds received by the Gallaghers from Defendants was 

used to purchase the real property that the Gallaghers currently use as their primary residence, 

located at 1835 Canyon Court, Allen, Texas 75013-4743 (the “Real Property”); and 

 

WHEREAS, the Gallaghers have made representations and warranties to the Receiver 

regarding the Gallaghers’ financial condition and the amount of funds exchanged with 

Defendants, upon which the Receiver is relying, after conducting his own due diligence in his 

decision to enter into this Agreement; and 

 

WHEREAS, on September 10, 2014, the Receiver filed a notice of the CFTC Action and 

the Receivership Order with the U.S. District Court for the Eastern District of Texas, thereby 

vesting the Court with jurisdiction over the Gallaghers and the Gallaghers’ assets located within 

the Eastern District of Texas pursuant to 28 U.S.C. § 754; and 

 

WHEREAS, on September 17, 2014, the Receiver filed a Complaint against the 

Gallaghers, initiating case number 3:14-cv-513, currently pending before the Court (the 

“Action”); and 

 

WHEREAS, the Parties have negotiated and agreed to resolve the Action upon the terms 

and conditions set forth herein. 

 

 NOW, THEREFORE, in consideration of the foregoing recitals, the covenants and 

agreements hereinafter set forth and other good and valuable consideration, the receipt and 

sufficiency of which are hereby acknowledged, the Parties hereby agree as follows:   

 

1. Court Approval.  The terms and provisions of this Agreement are subject to the 

approval of the Court.  The Receiver shall prepare a motion seeking the entry of an Order 

(a) approving the Settlement as fair, reasonable, and adequate, and (b) authorizing the Parties to 

consummate the terms of the Settlement as set forth in this agreement (the “Settlement Order”).  

Entry of the Settlement Order shall be a condition precedent to the effectiveness of this 

Agreement. 

 

2. Settlement Payment.  In exchange for the release provided herein by the Receiver, 

the Gallaghers shall release any claims against the Receiver and pay the Receiver the sum of 

Two Hundred Twenty Thousand and 00/100 Dollars ($220,000.00), payable as provided in this 

Section 2 (the “Settlement Payment”).  Within ten (10) days of entry of the Settlement Order, the 

Gallaghers shall pay the Receiver One Hundred Five Thousand and 00/100 Dollars 

($105,000.00).  The balance of the Settlement Payment, or One Hundred Fifteen Thousand and 

00/100 Dollars ($115,000.00), shall be due on September 30, 2015 (the “Final Payment 

Deadline”).  There shall be no penalty charged against the Gallaghers in the event the balance of 

$115,000.00 is paid to the Receiver in advance of the Final Payment Deadline.  The Settlement 

Payment shall be made by:  (a) check payable to “Joseph W. Grier, III, Receiver” and delivered 

to Grier Furr & Crisp, PA, 101 N. Tryon Street, Suite 1240, Charlotte, NC 28246; or (b) by wire 

sent to the “Grier Furr & Crisp, PA Trust Account,” Bank of America—Charlotte, N.C., ABA 

Number 026009593, Account Number 000001608629.  Such Settlement Payment shall be 

further evidenced by a Promissory Note, a copy of which is attached hereto as Exhibit A. 
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3. Constructive Trust and Equitable Lien.  The Gallaghers acknowledge that, by 

virtue of the fact that $231,000.00 of the funds received by the Gallaghers from Defendants was 

used to purchase the Real Property, the Receiver holds a constructive trust and equitable lien on 

the Real Property for such amount. 

 

4. Security Interest and Lien. 

 

a. To secure payment of the Settlement Payment, the Gallaghers hereby grant the 

Receiver a security interest in all of the Gallaghers’ right title and interest in and to:  

(i) the Real Property; (ii) that certain single premium deferred annuity contract between 

Steve H. Gallagher and Athene Annuity and Life Assurance Company, Contract Number 

89268, dated July 6, 2010 (the “Annuity”); and (iii) any proceeds derived from the Real 

Property or Annuity.  The security interest in the annuity shall be evidenced by that 

certain Security Agreement, a copy of which is attached hereto as Exhibit B.  The 

Gallaghers shall further deliver the Annuity to the Receiver and shall, at the Receiver’s 

option and direction, take such necessary action to further perfect the Receiver’s security 

interest in the Annuity including notifying Athene Annuity and Life Assurance Company 

and executing such other documents necessary to evidence such perfection. 

 

b. As a result of the constructive trust and equitable lien the Receiver holds on the 

Real Property, the Gallaghers shall execute a deed of trust encumbering the Real 

Property contemporaneously with the execution of this Agreement, said deed of trust to 

be in a form substantially similar to that appearing as Exhibit C attached hereto (the 

“Deed of Trust”).  Within one hundred (100) days of full satisfaction of the Settlement 

Payment by the Gallaghers, the Receiver shall record a notice of satisfaction of the Deed 

of Trust in the public registry applicable to the Real Property; provided, however, that, 

within the ninety-day (90-day) period following the full satisfaction of the Settlement 

Payment, (i) no proceeding is pending or instituted by or against the Gallaghers under the 

Bankruptcy Code or other insolvency laws, (ii) no trustee or receiver has been appointed 

for the Gallaghers or (iii) the Gallaghers have not made any assignment for the benefit of 

creditors. 

 

c. The Gallaghers:  (i) hereby authorize the Receiver to file a financing statement 

covering the Annuity; (ii) agree to provide to the Receiver all information necessary for 

the Receiver to complete a financing statement for the Annuity under the Uniform 

Commercial Code; and (iii) hereby represent and warrant that no financing statement 

covering the Annuity or any proceeds thereof is on file in any public office. 

 

5. Stay and Dismissal of the Lawsuit. 

 

a. Upon entry of the Settlement Order, the Action shall be stayed and the rights 

and remedies of the Parties in relation to the Action shall be preserved as of the date of 

the Settlement Order, and such stay shall remain in effect until the stay is lifted or the 

Action is dismissed, whichever occurs first.  The stay of the Action shall be lifted upon:  

(i) a default under this Agreement by the Gallaghers; or (ii) entry of an order from the 

Court lifting the stay upon a motion by either of the Parties demonstrating good cause for 

lifting the stay. 
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b. Within one hundred (100) days of full satisfaction of the Settlement Payment 

by the Gallaghers, the Receiver shall file with the Court a notice of voluntary dismissal 

with prejudice of the claims asserted against the Gallaghers in the Action in accordance 

with Rule 41 of the Federal Rules of Civil Procedure and any applicable local rules; 

provided, however, that, within the ninety-day (90-day) period following the full 

satisfaction of the Settlement Payment, (a) no proceeding is pending or instituted by or 

against the Gallaghers under the Bankruptcy Code or other insolvency laws, (b) no 

trustee or receiver has been appointed for the Gallaghers or (c) the Gallaghers have not 

made any assignment for the benefit of creditors.  The Receiver shall serve a file-

stamped copy of the voluntary dismissal on the Gallaghers by mailing the same to the 

address associated with the Real Property. 

 

6. Representations of Warranties of the Gallaghers.  The Gallaghers represent and 

warrant to the Receiver as follows: 

 

a. the Gallaghers have fully disclosed to the Receiver all transfers from the 

Defendants to the Gallaghers or for the Gallaghers’ benefit and warrant that the financial 

information provided to the Receiver and transfers disclosed are true and accurate in all 

material respects and acknowledge that the Receiver is relying upon the truthfulness and 

accuracy of the information provided; 

 

b. the Gallaghers have all necessary power, authority and legal capacity to execute 

and deliver this Agreement and to perform the Gallaghers’ obligations hereunder, and 

this Agreement has been duly and validly executed and delivered by the Gallaghers and, 

assuming due authorization, execution and delivery by the other parties hereto, 

constitutes the legal, valid, and binding obligation of the Gallaghers enforceable against 

the Gallaghers in accordance with the terms hereof except as such enforceability may be 

limited by applicable bankruptcy, reorganization, insolvency, moratorium, or similar 

laws affecting creditors’ rights generally, and by such principles of equity as may affect 

the availability of equitable remedies; 

 

c. the demands, claims, actions and liabilities which are released in this 

Agreement by the Gallaghers have not been assigned, sold, transferred, or otherwise 

conveyed to any other party, by agreement, by operation of law, or otherwise; and 

 

d. the Gallaghers have reviewed all aspects of this Agreement, have carefully read 

and fully understand all the provisions of this Agreement, have had a full opportunity to 

consult with legal counsel of the Gallaghers’ own choice concerning the matters set forth 

in this Agreement and have consulted with such counsel to the extent deemed appropriate 

in order to fully understand the terms, conditions, purpose and effect of this Agreement. 

 

e. Two Hundred Thirty-One Thousand and 00/100 Dollars ($231,000.00) of the 

funds received by the Gallaghers from Defendants was used to purchase the Real 

Property and thus the Receiver holds a constructive trust and equitable lien on the Real 

Property. 
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7. Representations of Warranties of the Receiver.  The Receiver represents and 

warrants to the Gallaghers as follows: 

 

a. the Receiver has all necessary power, authority and legal capacity to execute 

and deliver this Agreement and to perform the Receiver’s obligations hereunder, and this 

Agreement has been duly and validly executed and delivered by the Receiver and, 

assuming due authorization, execution and delivery by the other parties hereto, 

constitutes the legal, valid, and binding obligation of the Receiver enforceable against the 

receivership estate; 

 

b. the demands, claims, actions and liabilities which are released in this 

Agreement by the Receiver have not been assigned, sold, transferred, or otherwise 

conveyed to any other party, by agreement, by operation of law, or otherwise; and 

 

c. the Receiver has reviewed all aspects of this Agreement, has carefully read and 

fully understands all the provisions of this Agreement, has had a full opportunity to 

consult with legal counsel of the Receiver’s own choice concerning the matters set forth 

in this Agreement and has consulted with such counsel to the extent deemed appropriate 

in order to fully understand the terms, conditions, purpose, and effect of this Agreement. 

 

8. Release.   

 

a. The Gallaghers, and the Gallaghers’ heirs, successors, and assigns, hereby 

release and discharge the Receiver, and the Receiver’s respective successors and assigns, 

from any and all obligations, liabilities, damages, claims, causes of action, losses, 

damages, costs, expenses, and attorneys’ fees related to the subject matter of the Action, 

whether based in law or in equity.  Notwithstanding this release, nothing herein shall 

release the Receiver’s obligations under this Agreement. 

 

b. Effective on the ninety-first (91st) day following full satisfaction of the 

Settlement Amount by the Gallaghers, the Receiver, and the Receiver’s respective 

successors and assigns, hereby release and discharge the Gallaghers, and the Gallaghers’ 

respective heirs, successors and assigns, from any and all obligations, liabilities, 

damages, claims, causes of action, losses, damages, costs, expenses, and attorneys’ fees 

related to the subject matter of the Action, whether based in law or in equity; provided, 

however, that, within the ninety-day (90-day) period following the full satisfaction of the 

Settlement Payment, (a) no proceeding is pending or instituted by or against the 

Gallaghers under the Bankruptcy Code or other insolvency laws, (b) no trustee or 

receiver has been appointed for the Gallaghers or (c) the Gallaghers have not made any 

assignment for the benefit of creditors.  Notwithstanding this release, nothing herein shall 

release the Gallaghers’ obligations under this Agreement or the Deed of Trust until the 

full Settlement Amount has been paid pursuant to the terms of this Agreement. 

 

9. Default by the Gallaghers.  The Gallaghers shall be in default of this Agreement 

upon:  (a) failure to make timely payment of the Settlement Payment, or any portion thereof, 

including but not limited to the return of a check or money order from the issuing financial 

institution for insufficient funds; (b) the breach of any representation, warranty, covenant or 
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other term of this Agreement including the truthfulness and accuracy of financial information 

provided to the Receiver; or (c) any proceeding is instituted by or against the Gallaghers under 

the Bankruptcy Code or other insolvency laws, or a trustee or receiver is appointed for the 

Gallaghers, or if the Gallaghers make any assignment for the benefit of creditors and such 

proceeding, appointment or assignment is not vacated within sixty (60) days.  Upon the 

Gallaghers’ default, in addition to any other rights and remedies available to the Receiver at law 

or in equity, the Receiver may pursue foreclosure of the Deed of Trust and seek satisfaction of 

any unpaid portion of the Settlement Payment from the Real Property.  In the event the 

Gallaghers fail to timely pay the Settlement Amount, then the Receiver shall send notice of 

default to the Gallaghers and their attorney pursuant to the notice procedures provided herein. 

 

10. Notices.  All notices, consents, requests, instructions, approvals and other 

communications which may be or are required to be given, served or sent by any party to any 

other party pursuant to this Agreement shall be in writing and may be emailed, mailed by first-

class, registered or certified mail, return receipt requested, postage prepaid or transmitted by 

hand delivery or overnight courier, addressed as follows: 

 

If to the Gallaghers: 

 

Stephen H. Gallagher 

Lynn J. Gallagher 

1835 Canyon Court 

Allen, Texas 75013-4743 

gallaghersh@verizon.net 

 

with a copy to 

 

Samuel L. Boyd 

Suite 600, LB 48 

6440 N. Central Expressway 

Dallas, TX 75206-4163 

samboyd@bigfoot.com 

 

If to the Receiver: 

 

Joseph W. Grier, III 

101 N. Tryon Street, Suite 1240  

Charlotte, NC 28246 

jgrier@grierlaw.com 

 

with a copy to 

 

Michael L. Martinez 

101 N. Tryon Street, Suite 1240 

Charlotte, NC 28246 

mmartinez@grierlaw.com 

 

 

 

11. Costs.  The Receiver and the Gallaghers agree that they shall bear their own costs 

associated with the Action, including the settlement and dismissal thereof. 

 

12. No Admission of Liability.  The entry of this Agreement constitutes the 

compromise of disputed claims; therefore, notwithstanding any representation, term, or condition 

herein or any inference or implication thereof to the contrary, nothing herein is, nor may it be 

construed as, an admission of liability on the part of any party hereto, liability being explicitly 

denied by each of them, with the exception that the Gallaghers admit that Two Hundred Thirty-

One Thousand and 00/100 Dollars ($231,000.00) of the funds received by the Gallaghers from 

Defendants was used to purchase the Real Property and thus the Receiver holds a constructive 

trust and equitable lien on the Real Property. 
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13. Entire Agreement.  This Agreement is a full settlement of the claims between the 

Parties related to the Action and contains the entire agreement of the Parties and supersedes all 

previous and contemporaneous agreements, negotiations and understandings, whether written or 

oral.  This Agreement shall inure to the benefit of and shall bind the predecessors, successors and 

assigns of the Parties, and each of them.  This Agreement may be modified only by a written 

agreement, signed by the Parties, expressly modifying this Agreement. 

 

14. Governing Law.  This Agreement shall be enforced and interpreted according to 

the laws of the United States, were applicable, and the laws of the State of North Carolina 

excluding any choice of law rule, which would direct the application of the law of any other 

jurisdiction.  The Court shall have exclusive jurisdiction to enforce any disputes that arise under 

or regarding this Agreement; nothing in or ancillary to this Agreement, including the execution 

or recordation of the Deed of Trust, shall divest the Court of its exclusive jurisdiction. 

 

15. Severability.  In case any one or more provisions of this Agreement shall be 

invalid, illegal and unenforceable in any respect, the validity, legality and enforceability of the 

remaining provisions in this Agreement will not in any way be affected or impaired thereby. 

 

16. Counterparts.  This Agreement may be executed by the Parties hereto in separate 

counterparts, each of which when so executed and delivered shall be an original, but all such 

counterparts shall together constitute one and the same instrument. 

 

17. Singular and Plural.  When the context requires, singular nouns and pronouns 

include the plural and any reference to the Gallaghers includes Stephen H. Gallagher and Lynn J. 

Gallagher, jointly and severally. 

 

IN WITNESS WHEREOF the parties hereto have executed this Agreement as of the 

Effective Date. 

 

       

Joseph W. Grier, III, as and only as 

Receiver for James Harvey Mason, the JHM 

Forex Only Pool (f/k/a The JHM Forex 

Only Pool, LP), Forex Trading at Home and 

the JHM Trust 

 

 

       

Stephen H. Gallagher, both individually 

and in his capacity as Trustee of The 

Gallagher Family Trust 

 

 

       

Lynn J. Gallagher, both individually and in 

her capacity as Trustee of The Gallagher 

Family Trust 
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PROMISSORY NOTE 

 

Names of Maker: Stephen H. Gallagher and Lynn J. Gallagher, jointly and severally  

Effective Date of Note: November 30, 2014 

 

 As used herein, the following terms shall have the meanings set forth below: 

 

Principal Amount:  $115,000.00 

 

Maturity Date:   September 30, 2015   

 

Default Rate of Interest: The Default Rate of Interest shall be at the prevailing federal Post Judgment 

Interest Rate as set by the Federal Reserve. 

 

Stated Payment Amount: The Principal Payment shall be due and payable on September 30, 2015.   

 

 

Payee or Secured Party: Joseph W. Grier, III, as and only as Receiver for James Harvey Mason, the JHM 

Forex Only Pool (f/k/a The JHM Forex Only Pool, LP), Forex Trading at Home 

and the JHM Trust 

 

This Promissory Note (the “Note”), in favor of Maker is secured by that certain Deed of Trust, Security 

Agreement and Assignment of Rents. 

 

Capitalized terms used in this Note and defined above or elsewhere herein shall have the meanings so 

ascribed.  All terms not otherwise defined in this Note shall have the meanings ascribed to such terms in the Deed of 

Trust, Security Agreement and Assignment of Rents.  This Note is entitled to the benefits of and is secured by the 

pledge, liens, rights and security interests granted under the Deed of Trust, Security Agreement and Assignment of 

Rents, as the same may be amended, supplemented or renewed, from time to time.  The Note and Deed of Trust, 

Security Agreement and Assignment of Rents may be sold, pledged, collaterally assigned, transferred, delivered or 

otherwise disposed of from time to time by Secured Party (as defined below) in its absolute and sole discretion. 

 

The term “Secured Party” of the Loan means and refers to Joseph W. Grier, III, as and only as Receiver for 

James Harvey Mason, the JHM Forex Only Pool (f/k/a The JHM Forex Only Pool, LP), Forex Trading at Home and 

the JHM Trust, and/or its successors and assigns. 

 

The term “Debt” shall mean and refer to the unpaid Principal Amount of this Note together with all interest 

accrued and unpaid thereon and all other sums outstanding under this Note and each other document signed in 

connection with this Note including the Deed of Trust, Security Agreement and Assignment of Rents and such other 

documents relating to this transaction (collectively and/or singularly referred to as the “Loan Documents”) executed 

in connection with this Note. 

 

1. Principal Amount:  By executing this Note and for value received, Maker promises to pay to the 

order of Secured Party the Principal Amount plus interest (as provided in Section 3) and all other charges, either (x) 

in full at such time as this Note is prepaid (see Section 5 below), accelerated (see Section 6 below) or matures (see 

Section 2 below), or (y) in monthly installments from the date of the first payment date (see Section 4 below) 

through the Maturity Date, at which time a balloon payment plus all other amounts that have accrued or have 

become due shall be immediately due and payable. 

 

2. Maturity Date:  The Principal Amount, together with interest and all other amounts outstanding 

under the Note, shall be due and payable in full on the Maturity Date. 

 

3. Interest:  Unless Makers are in default of this Note, no interest will be charged.  Upon the 

occurrence of an Event of Default, after maturity or after judgment has been rendered on this Note, the unpaid 

Principal Amount shall, at the option of the Payee, bear interest at the prevailing federal Post Judgment Interest Rate 

as set by the Federal Reserve.  In no event shall Maker’s interest payable, contracted for, charged or received under 
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or in connection with this Note exceed the maximum rate or amount of interest permitted by the aforesaid standard. 

 

4. Form, Place and Timing of Payments:  Maker agrees to make all payments under this Note to the 

order of Secured Party in lawful money of the United States of America and in immediately available funds, at such 

place or places as Secured Party may designate from time to time. 

 

A. Application:  All payments made under this Note and all prepayments shall, at the option 

of the Secured Party, be applied in the following order: (i) to all costs and expenses incurred Secured Party 

arising out of this Note and the other Loan Documents, (ii) to accrued and unpaid interest, (iii) to all other 

charges assessed by the Secured Party against the Maker pursuant to this Note and (iv) to the unpaid and 

outstanding Principal Amount. 

 

5. Prepayments:  Maker shall have the right to prepay all or any part of the principal of this Note at 

any time without penalty, whereupon the interest on the amount prepaid shall cease to accrue.  Any and all 

prepayments of the principal of this Note shall be credited against the next principal installment payment to become 

due under the terms of this Note and its schedule of payments. 

 

6. Default:  In the event Maker shall default in the payment of this Note or any installment, as above 

promised, or any interest thereon when due, or in the event Maker shall be in default, violate or fail to perform any 

other provisions or obligations as contained in the above-referenced Deed of Trust, Security Agreement and 

Assignment of Rents or any other documents executed as a part hereof, and shall continue in default after ten (10) 

days written notice thereof has been delivered to the Maker by the holder of said Note as it relates to a monetary 

default and thirty (30) days written notice thereof has been delivered to the Maker by the holder of said Note as it 

relates to a non-monetary default, the same shall mature said Note, and it shall at once become due and payable and 

the Deed of Trust, Security Agreement and Assignment of Rents lien herein mentioned, and the security interest 

shall become subject to the foreclosure proceedings, as the holder may elect.  It is hereby specially agreed that if this 

Note is placed in the hands of any attorney for collection or if collected by suit or through probate or bankruptcy 

proceedings, Maker agrees to pay reasonable attorneys’ fees in addition to the principal and interest then due hereon, 

together with all costs of collection and Maker will pay the fees and expenses incurred for preparation of the within 

documents, which amounts shall be added to the Principal Amount of this Note and will bear interest at the Default 

Rate.  Maker shall only be entitled to one (1) notice of default. 

 

7. WAIVERS AND SPECIAL AGREEMENTS:  MAKER HEREBY MAKES AND 

ACKNOWLEDGES THAT IT MAKES ALL OF THE WAIVERS AND SPECIAL AGREEMENTS 

(“WAIVERS”) SET FORTH IN THE NOTE KNOWINGLY, INTENTIONALLY, VOLUNTARILY, WITHOUT 

DURESS, AND ONLY AFTER EXTENSIVE CONSIDERATION OF THE RAMIFICATIONS OF SUCH 

WAIVERS WITH ITS ATTORNEY. 

 

A. Waivers:  To the extent permitted by applicable law, Maker and any and all obligors, 

sureties, guarantors and endorsers of this Note and all other parties now or hereafter liable hereon jointly 

and severally (i) acknowledge that the transaction of which this Note is a part, is part of a commercial 

transaction, (ii) waive any and all (from time to time) rights to grace, diligence, demand, presentment for 

payment, protest, notice of any kind (including, notice to sureties, disclosure of facts which materially 

increase risks, notice of protest, acceptance, liability, suit, demand, or action, dishonor, payment or 

nonpayment, protest, intention to accelerate or acceleration, extension or renewal), surety defenses of any 

kind (including defenses relating to impairment of recourse, release or modification of underlying 

obligation, extension of time, impairment of collateral or nondisclosure), rights of appraisal of any security 

or collateral for any obligation or guaranteed obligation and diligence in collecting and bringing suit against 

any party; and (iii) agree (a) to all extensions of any obligation or guaranteed obligations (including 

rescheduling and recalculation of amortization), in whole or in part, from time to time, or any partial 

payments, with or without notice, before or after maturity, (b) to any one or more substitutions, exchanges 

or releases of any or all security, now or hereafter given for any obligation, (c) to any and all releases, from 

time to time, of any and all parties primarily, secondarily or otherwise liable for any obligation or 

guaranteed obligation, (d) that it is not (and at no time will be) necessary for Secured Party, or any other 

holder, transferee, obligee or beneficiary of any note or obligation or guaranteed obligation (or any interest 

therein) (collectively, “Obligee”), in order to enforce such note or obligation, to first institute or exhaust 
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such Person’s remedies against any Maker or other Person or against any collateral or other security for 

such note or obligation, and (e) any delay in exercising, failure to exercise, or non-exercise (or partial 

exercise), from time to time, by Secured Party or any Obligee of any obligation or guaranteed obligation of 

any rights or remedies (or to insist upon strict performance) in any one or more instances shall not 

constitute a waiver thereof (or preclude full exercise or insistence upon strict performance thereof) in that 

or any other instance, and any single exercise of any such Person’s rights or remedies in any one or more 

instances shall not preclude full exercise in any other instance. 

 

B. Special Agreements: 

 

(i) It is understood and agreed that Secured Party may take any such 

express action or actions as set forth in Section 7A, from time to time, without the 

consent of or notice to Maker and without incurring any responsibility to Maker, and 

without impairing or releasing the obligations of Maker. 

 

(ii) WAIVERS OF SUBROGATION, INDEMNIFICATION AND 

OTHER CLAIMS:  MAKER HEREBY IRREVOCABLY WAIVES AND AGREES 

NOT TO ASSERT ANY RIGHT OF SETOFF AND ANY CLAIM (AS DEFINED IN 11 

U.S.C. SECTION 101), INCLUDING, WITHOUT LIMITATION, ANY CLAIM OF 

SUBROGATION, REIMBURSEMENT, EXONERATION, CONTRIBUTION OR 

INDEMNIFICATION THAT MAKER MAY NOW OR HEREAFTER MAY HAVE 

AGAINST SECURED PARTY, ITS AFFILIATES, STOCKHOLDERS, OFFICERS, 

DIRECTORS, EMPLOYEES, AGENTS AND REPRESENTATIVES AND ANY 

OTHER MAKER, OR ANY SECURITY HELD BY OR AVAILABLE TO SECURED 

PARTY FROM ANY OTHER MAKER OR THE PAYMENT THEREOF BECAUSE 

OF ANY PAYMENTS OR TRANSFERS MADE BY MAKER, OR ANY PAYMENT 

OR TRANSFER WHICH MAKER IS OBLIGATED TO MAKE, FOR ANY REASON.  

The provisions of this section are for the benefit of Secured Party, its affiliates, 

stockholders, officers, directors, employees, agents and representatives, may be 

specifically and separately enforced by each such Person, and shall survive indefinitely. 

 

(iii) WAIVER OF TRIAL BY JURY AND APPRAISAL RIGHT.  

MAKER HEREBY IRREVOCABLY AND UNCONDITIONALLY WAIVES, AND 

SECURED PARTY BY ITS ACCEPTANCE OF THIS NOTE IRREVOCABLY AND 

UNCONDITIONALLY WAIVES, ANY AND ALL RIGHTS TO TRIAL BY JURY IN 

ANY ACTION, SUIT OR COUNTERCLAIM ARISING IN CONNECTION WITH, 

OUT OF OR OTHERWISE RELATING TO THIS NOTE.  MAKER HEREBY 

FURTHER WAIVES ANY AND ALL RIGHTS MAKER MAY NOW OR 

HEREAFTER HAVE TO AN APPRAISAL OF ANY SECURITY OR COLLATERAL 

FOR MAKER’S OBLIGATIONS HEREUNDER. 

 

(iv) WAIVER OF DEFENSES.  MAKER HEREBY SPECIFICALLY 

AGREES THAT MAKER SHALL NOT BE RELEASED FROM LIABILITY UNDER 

THIS NOTE BY ANY ACTION TAKEN OR OMITTED TO BE TAKEN BY 

SECURED PARTY, OR ANY OF ITS RESPECTIVE AFFILIATES, EMPLOYEES, 

AGENTS OR REPRESENTATIVES, INCLUDING WITHOUT LIMITATION, A 

NON-JUDICIAL SALE OF COLLATERAL UNDER ANY SECURITY AGREEMENT, 

MORTGAGE OR DEED OF TRUST THAT WOULD AFFORD MAKER A DEFENSE 

BASED UPON THE LAWS (INCLUDING THE ANTI DEFICIENCY LAWS) OF 

ANY STATE. 

 

 

8. LIMITATION ON INTEREST:  It is the intent of Maker and Payee in the execution of this Note 

and all other Loan Documents to contract in strict compliance with applicable usury law.  In furtherance thereof, 

Maker and Payee stipulate and agree that none of the terms and provisions contained in this Note, or in any other 

instrument executed in connection herewith, shall ever be construed to create a contract to pay for the use, 
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forbearance or detention of money, interest at a rate in excess of the Maximum Rate.  Neither Maker nor any 

guarantors, endorsers or other parties now or hereafter becoming liable for payment of this Note shall ever be 

obligated or required to pay interest on this Note at a rate in excess of the Maximum Rate, and the provisions of this 

paragraph shall control over all other provisions of this Note or any other document executed now or hereafter 

executed which may be in apparent conflict herewith.  Payee expressly disavows any intention to charge or collect 

excessive unearned interest or finance charges in the event the maturity of this Note is accelerated.  If the maturity of 

this Note shall be accelerated for any reason or if the principal of this Note is paid prior to the end of the term of this 

Note, and as a result thereof the interest received for the actual period of existence of the loan evidenced by this 

Note exceeds the applicable maximum lawful rate, the holder of this Note shall credit the amount of such excess 

against the principal balance of this Note then outstanding and thereby shall render inapplicable any and all penalties 

of any kind provided by applicable law as a result of such excess interest; provided, however, that if the principal 

hereof has been paid in full, such excess shall be refunded to Maker.  If the holder of this Note shall receive money 

(or anything else) which is determined to constitute interest and which would increase the effective interest rate on 

this Note or the other indebtedness secured by the Deed of Trust, Security Agreement and Assignment of Rents to a 

rate in excess of that permitted by applicable law, the amount determined to constitute interest in excess of the 

lawful rate shall be credited against the principal balance of this Note then outstanding or, if the principal balance 

has been paid in full, refunded to Maker, in which event any and all penalties of any kind under applicable law as a 

result of such excess interest shall be inapplicable.  If the holder of this Note shall not actually receive, but shall 

contract for, request or demand, a payment of money (or anything else) which is determined to constitute interest 

and which would increase the effective interest rate contracted for or charged on this Note or the other indebtedness 

evidenced or secured by the Deed of Trust, Security Agreement and Assignment of Rents to a rate in excess of that 

permitted by applicable law, the holder of this Note shall be entitled, following such determination, to waive or 

rescind the contractual claim, request or demand for the amount determined to constitute interest in excess of the 

lawful rate, in which event any and all penalties of any kind under applicable law as a result of such excess interest 

shall be inapplicable.  By execution of this Note, Maker acknowledges that Payee believes the loan evidenced by 

this Note to be non-usurious and agrees that if, at any time, Maker should have reason to believe that such loan is in 

fact usurious, Maker will give the holder of this Note notice of such condition and Maker agrees that the holder shall 

have sixty (60) days in which to make appropriate refund or other adjustment in order to correct such condition if in 

fact such exists.  Additionally, if, from any circumstance whatsoever, fulfillment of any provision hereof or of the 

Deed of Trust, Security Agreement and Assignment of Rents or any other documents shall, at the time fulfillment of 

such provision be due, involve transcending the Maximum Rate then, ipso facto, the obligation to be fulfilled shall 

be reduced to the Maximum Rate. The term "applicable law" as used in this Note shall mean the laws of the State of 

Texas or the laws of the United States, whichever laws allow the greater rate of interest, as such laws now exist or 

may be changed or amended or come into effect in the future. 

 

9. Calculations of Amounts Due on Prepayment or Acceleration:  All determinations of applications 

of payments under Section 4D and all calculations of amounts due on prepayment or acceleration will be made by 

Secured Party (or its agent or representative) and Maker agrees that all such determinations and calculations will be 

conclusive and binding absent manifest error. 

 

10. Time is of the Essence:  For all payments to be made and obligations to be performed under this 

Note, time is of the essence. 

 

11. Severability.  Whenever possible this Note and each provision hereof shall be interpreted in such 

manner as to be effective, valid and enforceable under applicable law.  If and to the extent that any such provision 

shall be held invalid and unenforceable by any court of competent jurisdiction, such holding shall not invalidate or 

render unenforceable any other provisions hereof, and any determination that the application of any provision hereof 

to any person or under any circumstance is illegal and unenforceable shall not affect the legality, validity and 

enforceability of such provision as it may be applied to any other person or in any other circumstance. 

 

12. Miscellaneous:  This Note and the other Loan Documents are freely assignable in whole or in part, 

from time to time, by Secured Party, in its absolute and sole discretion, without the consent of the Maker and 

without notice to the Maker and Secured Party may grant participation interests herein.  Without limiting the 

foregoing, Maker understands and agrees that Secured Party may sell, pledge, grant a security interest in, collaterally 

assign, transfer, deliver or otherwise dispose of this Note and Deed of Trust, Security Agreement and Assignment of 

Rents or any other documents.  All rights and remedies provided in this Note, Deed of Trust, Security Agreement 
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and Assignment of Rents, and any document or any law shall be available to Secured Party and shall be cumulative.  

This Note shall be binding upon Maker, its successors and permitted assigns and to the extent permitted by 

applicable law shall be governed by and construed in accordance with the laws of the State of Texas, without 

reference to choice of law principles; provided, however, that the laws of the State (as defined in the Security 

Agreement) shall govern any foreclosure remedies of Secured Party.  THIS NOTE CONTAINS WAIVERS OF 

VARIOUS RIGHTS AND DEFENSES, INCLUDING (WITHOUT LIMITATION) WAIVERS OF RIGHTS OF 

JURY TRIAL AND APPRAISAL AS SET FORTH IN SECTION 7 HEREOF. THIS DOCUMENT IS INTENDED 

TO TAKE EFFECT AS A SEALED INSTRUMENT. 

 

 Should the indebtedness represented by this Note or any part thereof be collected at law or in equity or 

through any bankruptcy, receivership, probate or other court proceedings or if this Note is placed in the hands of 

attorneys for collection after default, Maker and all endorsers, guarantors and sureties of this Note jointly and 

severally agree to pay to the holder of this Note in addition to the principal and interest due and payable hereon all 

the costs and expenses of the holder in enforcing this Note including, without limitation, reasonable attorneys' fees 

and legal expenses. 

 

 This Note and the rights, duties and liabilities of the parties hereunder or arising from or relating in any 

way to the indebtedness evidenced by this Note or the transaction of which such indebtedness is a part shall be 

governed by and construed in accordance with the law of the State of Texas and the law of the United States 

applicable to transactions within such State. 

 

 No amendment of this Note shall be binding unless expressed in a writing executed by Maker and the 

holder of this Note. 

 

13. Consent to Jurisdiction:  The Maker hereby consents that any action or proceeding against the 

Maker in connection with this Note or the Deed of Trust, Security Agreement and Assignment of Rents may, at 

Secured Party’s discretion, be commenced and maintained in Mecklenburg County, North Carolina, Collin County, 

Texas or United States District Courts for the Western District of North Carolina or the Eastern District of Texas.  In 

such event, the Maker agrees that the courts of the State of North Carolina, State of Texas and/or United States 

District Courts for the Western District of North Carolina or the Eastern District of Texas shall have jurisdiction 

with respect to the subject matter hereof and the person of the Maker.  The Maker agrees not to assert any defense to 

any action or proceeding initiated in any courts of Mecklenburg County, North Carolina or Collin County or United 

States District Courts for the Western District of North Carolina or the Eastern District of Texas by Secured Party 

based upon improper venue or inconvenient forum.  Nothing contained in this section shall be interpreted or 

construed in any way to limit the right of Secured Party to: (i) serve process in any manner or on any other person or 

entity (including without limitation personal service and service on the Secretary of State of Texas, if applicable) 

and/or (ii) bring any action or proceeding in courts other than courts of the State of North Carolina or Texas and the 

United States District Courts for the Western District of North Carolina or the Eastern District of Texas.  

 

14. Liability:  The liability under this Note of all Persons, if more than one, constituting Maker shall be 

joint and several. 
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IN WITNESS WHEREOF, this Promissory Note has been executed as of the date first written above. 

 

 

MAKER: 

 

 
       

Stephen H. Gallagher 

 

 

       

Lynn J. Gallagher 
 

 

 

PAYEE OR SECURED PARTY: 

 

 

 ___________________________________ 

JOSEPH W. GRIER, III, as and only as Receiver for 

James Harvey Mason, the JHM Forex Only Pool 

(f/k/a The JHM Forex Only Pool, LP), Forex Trading 

at Home and the JHM Trust 
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SECURITY AGREEMENT 

Date:  November 30, 2014 

Debtor:  Stephen H. Gallagher and Lynn J. Gallagher, jointly and severally 

Debtor’s Mailing Address (including county):  1835 Canyon Court, Suite 1240, Allen, Texas 75013-4743 

 

Secured Party:  Joseph W. Grier, III, as and only as Receiver for James Harvey Mason, the JHM Forex Only Pool 

(f/k/a The JHM Forex Only Pool, LP), Forex Trading at Home and the JHM Trust 

Secured Party’s Mailing Address (including county):  101 North Tryon Street, Suite 1240, Charlotte, NC 28246 

 

Collateral (including all accessions):  that certain single premium deferred annuity contract between Steve H. 

Gallagher and Athene Annuity and Life Assurance Company, Contract Number 89268, dated July 6, 2010 

Obligation: 

 

 Guaranty Obligation Securing Promissory Note 

 

 Date:  November 30, 2014 

 

 Amount:  $115,000.00 

 

Debtors:  Stephen H. Gallagher and Lynn J. Gallagher, jointly and severally 

 

 Secured Party: Joseph W. Grier, III, as and only as Receiver for James Harvey Mason, the JHM Forex 

Only Pool (f/k/a The JHM Forex Only Pool, LP), Forex Trading at Home and the JHM Trust. 

 Debtor grants to Secured Party a security interest in the Collateral and all its proceeds to secure payment 

and performance of Debtor’s obligation in this security agreement and all renewals and extensions of any of the 

obligation involving Debtors as well as future advances and additional credit and related charges arising out of any 

obligation owed to Secured Party by virtue of the Settlement and Release Agreement by and between Debtors and 

Secured Party. 

 

I. Debtors’ Warranties 

1.1 Financing Statement.  Except for that in favor of Secured Parties, no financing statement covering 

the collateral is filed in any public office. 

1.2 Ownership.  Debtor owns the collateral and has the authority to grant this security interest.  

Ownership is free from any setoff, claim, restriction, lien, security interest, or encumbrance except this security 

interest and liens for taxes not yet due. 

1.3 Fixtures and Accessions.  None of the collateral is affixed to real estate, is an accession to any 

goods, is commingled with other goods, or will become a fixture, accession, or part of a product or mass with other 

goods except as expressly provided in this agreement. 

1.4. Financial Statements.  All information about Debtor’s financial condition provided to Secured 

Parties was accurate when submitted, as will be any information subsequently provided. 

 

II. Debtors’ Covenants 

2.1. Protection of Collateral.  Debtor will defend the collateral against all claims and demands adverse 

to Secured Party’s interest in it and will keep it free from all liens except those for taxes not yet due and from all 

security interest except this one.  The collateral will remain in Debtor’s possession or control at all times, except as 

otherwise provided in this agreement.  Debtor will maintain the collateral in good condition and protect it against 

misuse, abuse, waste, and deterioration except for ordinary wear and tear resulting from its intended use. 

2.2. [Intentionally Omitted] 
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2.3. Secured Party’s Costs.  Debtor will pay all expenses incurred by Secured Party in obtaining, 

preserving, perfecting, defending, and enforcing this security interest or the collateral and in collecting or enforcing 

the note.  Expenses for which Debtor is liable include, but are not limited to, taxes, assessments, reasonable 

attorney’s fees, and other legal expenses.  These expenses will bear interest from the dates of payments at the 

highest rate stated in notes that are part of the obligation, and Debtor will pay Secured Party this interest on demand 

at a time and place reasonable specified by Secured Party.  These expenses and interest will be part of the obligation 

and will be recoverable as such in all respects. 

2.4. Additional Documents.  Debtor will sign any papers that Secured Party considers necessary to 

obtain, maintain, and perfect this security interest or to comply with any relevant law. 

2.5. Notice of Changes.  Debtor will immediately notify Secured Party of any material change in the 

collateral; change in Debtor’s name, address, or location; change in any matter warranted or represented in this 

agreement; change that may affect this security interest; and any event of default. 

2.6. Use and Removal of Collateral.  Debtor will use the collateral primarily according to the stated 

classification unless Secured Party consents otherwise in writing.  Debtor will not permit the collateral to be affixed 

to any real estate, to become an accession to any goods, to be commingled with other goods or funds, or to become a 

fixture, accession, or part of a product or mass with other goods except as expressly provided in this agreement. 

2.7. Sale.  Debtor will not sell, transfer, encumber or otherwise dispose of any of the collateral without 

the prior written consent of Secured Party. 

 

III. Rights and Remedies of Secured Party 

3.1 Generally.  Secured Party may exercise the following rights and remedies either before or after 

default: 

a.  take control of any proceeds of the collateral; 

 b. release any collateral in Secured Party’s possession to the Debtor, temporarily or 

otherwise; 

c. take control of any funds generated by the collateral, such as refunds from and proceeds 

of insurance, and reduce any part of the obligation accordingly or permit Debtor to use such funds to repair or 

replace damaged or destroyed collateral covered by insurance; and 

d. demand, collect, convert, redeem, settle, compromise, receipt for, realize on, adjust, sue 

for, and foreclose on the collateral either in Secured Party’s or Debtor’s name, as Secured Party desires. 

 

3.2. [Intentionally Omitted] 

 

IV. Events of Default 

Each of the following conditions is an event of default: 

 

4.1. if any Debtor defaults in timely payment or performance of any obligation, covenant, or liability in 

any written agreement between the Debtor and Secured Party or in any other transaction secured by this agreement; 

4.2. if any warranty, covenant, or representation made to Secured Party by or on behalf the Debtor in 

the Sales Agreement or this Security Agreement proves to have been false in any material respect when made; 

4.3. if a receiver is appointed for any Debtor or any of the collateral owned by the Debtor; 

4.4. if the Debtor’s collateral is assigned for the benefit of creditors or, to the extent permitted by law, 

if bankruptcy or insolvency proceedings commence against or by any of these parties: Debtor; any partnership of 

which the Debtor is a general partner; and any maker, drawer, acceptor, endorser, guarantor, surety, accommodation 

party, or other person liable on or for any part of the obligation; 

4.5. if any financing statement regarding the collateral but not related to this security interest and not 

favoring Secured Party is filed; 

 4.6. if any lien attaches to any of the collateral; 

4.7. if any of the collateral is lost, stolen, damaged, or destroyed, unless it is promptly replaced with 

collateral of like quality or restored to its former condition. 
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V. Remedies of Secured Party on Default 

During the existence of any event of default, Secured Party may declare the unpaid amount of the Obligation 

immediately due in whole or part, enforce the obligation, and exercise any rights and remedies granted by the Texas 

Uniform Commercial Code or by this agreement, including the following: 

 

5.1. require Debtor to deliver to Secured Party all books and records relating to the collateral; 

5.2. require Debtor to assemble the collateral and make it available to Secured Party at a place 

reasonably convenient to both parties; 

5.3. take possession of any of the collateral and for this purpose enter any premises where it is located 

if this can be done without breach of the peace; 

5.4. sell, lease, or otherwise dispose of any of the collateral in accord with the rights, remedies, and 

duties of a secured party under chapters 2 and 9 of the Texas Uniform Commercial Code after giving notice as 

required by those chapters; unless the collateral threatens to decline speedily in value, is perishable, or would 

typically be sold on a recognized market, Secured Party will give Debtor reasonable notice of any public sale of the 

collateral or of a time after which it may be otherwise disposed of without further notice to Debtor; in this event, 

notice will be deemed reasonable if it is mailed, postage prepaid, to Debtor at the address specified in this agreement 

at least ten days before any public sale or ten days before the time when the collateral may be otherwise disposed of 

without further notice to Debtor; 

5.5. surrender any insurance policies covering the collateral and receive the unearned premium; 

5.6. apply any proceeds from disposition of the collateral after default in the manner specified in 

Chapter 9 of the Texas Uniform Commercial Code, including payment of secured Party’s reasonable attorney’s fees 

and court expenses; and 

5.7. if disposition of the collateral leaves the obligation unsatisfied, collect the deficiency from Debtor. 

 

VI. General Provisions 

6.1 Parties Bound.  Secured Party’s rights under this agreement shall inure to the benefit of this 

successors and assigns.  Assignment of any part of the obligation and delivery by Secured Party of any part of 

collateral will fully discharge Secured Party from responsibility for that part of the collateral.  If Debtor is more than 

one, all their representations, warranties, obligations and agreements are joint and several.  Debtor’s obligations 

under this agreement shall bind Debtor’s personal representatives, successors, and assigns. 

6.2. Waiver.  Neither delay in exercise nor partial exercise of any of Secured Party’s remedies or rights 

shall waive further exercise of those remedies or rights.  Secured Party’s failure to exercise remedies or rights does 

not waive subsequent exercise of those remedies or rights.  Secured Party’s waiver of any default does not waive 

further default.  Secured Party’s waiver of any right in this agreement or of any default is binding only if it is in 

writing.  Secured Party may remedy any default without waiving it. 

6.3. Reimbursement.  If Debtor fails to perform any of Debtor’s obligations, Secured Party may 

perform those obligations and be reimbursed by Debtor on demand at the place where the note is payable for any 

sums so paid, including attorney’s fees and other legal expenses, plus interest on those sums from the dates of 

payment at the rate stated in the note for matured, unpaid amounts.  The sum to be reimbursed shall be secured by 

this security agreement. 

6.4. Interest Rate.  Interest included in the obligation shall not exceed the maximum amount of non 

usurious interest that may be contracted for, taken, reserved, charged, or received under law; any interest in excess 

of that maximum amount shall be credited to the principal of the obligation or, if that has been paid, refunded.  On 

any acceleration or required or permitted prepayment of the obligation, any such excess shall be canceled 

automatically as of the acceleration or prepayment or, if already paid, credited on the principal amount of the 

obligation or, if the principal amount has been paid, refunded.  This provision overrides other provisions in this and 

all other instruments concerning the obligation. 

6.5. Modifications.  No provisions of this agreement shall be modified or limited except by written 

agreement. 

6.6. Severability.  The unenforceability of any provision of this agreement will not affect the 

enforceability or validity of any other provision. 

6.7. After-Acquired Consumer Goods.  This security interest shall attach to after-acquired consumer 

goods only to the extent permitted by law. 

6.8. Applicable Law.  This agreement will be construed according to Texas laws. 

6.9. Place of Performance.  This agreement is to be performed in the county of Secured Party’s mailing 

address. 
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6.10. Financing Statement.  A carbon, photographic, or other reproduction of this agreement or any 

financing statement covering the collateral is sufficient as a financing statement. 

6.11. Presumption of Truth and Validity.  if the collateral is sold after default, recitals in the bill of sale 

or transfer will be prima facie evidence of their truth, and all prerequisites to the sale specified by this agreement and 

by the Texas Uniform Commercial Code will be presumed satisfied. 

6.12.  Singular and Plural.  When the context required, singular nouns and pronouns include the plural 

and any reference to Debtor includes Stephen H. Gallagher and Lynn J. Gallagher, jointly and severally. 

6.13. Priority of Security Interest.  This security interest shall neither affect nor be affected by any other 

security for any of the obligation.  Neither extensions of any of the obligation nor releases of any of the collateral 

will affect the priority or validity of this security interest with reference to any third person. 

6.14. Cumulative Remedies.  Foreclosure of this security interest by suit does not limit Secured Party’s 

remedies, including the right to sell the collateral under the terms of this agreement.  All remedies of Secured Party 

may be exercised at the same or different times, and no remedy shall be a defense to any other.  Secured Party’s 

rights and remedies include all those granted by law or otherwise, in addition to those specified in this agreement. 

6.15. Agency.  Debtor’s appointment of Secured Party as Debtor’s agent is coupled with an interest and 

will survive any disability of Debtor. 

 

DEBTOR: 

 

 

       

Stephen H. Gallagher, both individually and  

in his capacity as Trustee of The Gallagher  

Family Trust  

 

 

 

       

Lynn J. Gallagher, both individually and  

in her capacity as Trustee of The Gallagher  

Family Trust 

 

 

 

SECURED PARTY 

 

 

       

Joseph W. Grier, III, as and only as  

Receiver for James Harvey Mason,  

the JHM Forex Only Pool  

(f/k/a The JHM Forex Only Pool, LP),  

Forex Trading at Home and the JHM Trust 
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DEED OF TRUST, SECURITY AGREEMENT AND ASSIGNMENT OF RENTS 

THIS DEED OF TRUST, SECURITY AGREEMENT AND ASSIGNMENT OF RENTS (hereinafter referred to as 

the “Deed of Trust”) is entered into as of this 30th day of November 2014, by and between Stephen H. Gallagher 

and Lynn J. Gallagher, jointly and severally, a married couple, (hereinafter referred to as “Grantor”, whether one or 

more), whose address for notice hereunder is at 1835 Canyon Court, Allen, Texas 75013-4743 and William L.  

Siegel, Trustee (hereinafter referred to in such capacity as “Trustee”), for the benefit of the hereinbelow defined 

Beneficiary. 

 

WITNESSETH: 

Article 1 

DEFINITIONS 

1.1 Definitions.  As used herein, the following terms shall have the following meanings: 

 

(a) Beneficiary:  There is one beneficiary under this Deed of Trust, to wit: Joseph W. Grier, 

III, as and only as Receiver for James Harvey Mason, The JHM Forex Only Pool (f/k/a The JHM Forex Only Pool, 

LP), Forex Trading at Home and the JHM Trust, 101 North Tryon Street, Suite 1240, Charlotte, NC 28246; and the 

subsequent holder or holders, from time to time, of the Notes (as hereinafter defined).  The term “Beneficiary” as 

used herein shall refer to the beneficiary identified above. 

(b) Event of Default:  Any happening or occurrence described in Article 6 hereinbelow. 

(c) Fixtures:  All materials, supplies, equipment, apparatus and other items now owned or 

hereafter acquired by Grantor and now or hereafter attached to, installed in or used in connection with (temporarily 

or permanently) any of the Improvements (as hereinafter defined) or the Land (as hereinafter defined), including but 

not limited to any and all partitions, dynamos, window screens and shades, drapes, rugs and other floor coverings, 

awnings, motors, engines, boilers, furnaces, pipes, plumbing, cleaning, call and sprinkler systems, fire extinguishing 

apparatus and equipment, water tanks, swimming pools, heating, ventilating, plumbing, laundry, incinerating, air 

conditioning and air cooling equipment and systems, gas and electric machinery, appurtenances and equipment, 

disposals, dishwashers, refrigerators and ranges, recreational equipment and facilities of all kinds, and water, gas, 

electrical, storm and sanitary sewer facilities and all other utilities whether or not situated in easements, together 

with all accessions, replacements, betterments and substitutions for any of the foregoing and the proceeds thereof. 

(d) Governmental Authority:  Any and all courts, boards, agencies, commissions, offices or 

authorities of any nature whatsoever for any governmental unit (federal, state, county, district, municipal, city or 

otherwise) whether now or hereafter in existence. 

(e) Grantor:  The above defined Grantor, whether one or more, and any and all subsequent 

owners of the Mortgaged Property (hereinafter defined) or any part thereof (without hereby implying Beneficiary’s 

consent to, and subject to Beneficiary’s right to consent to, any Disposition (hereinafter defined) of the Mortgaged 

Property). 

(f) Impositions:  (i) All real estate and personal property taxes, charges, assessments, excises 

and levies and any interest, costs or penalties with respect thereto, general and special, ordinary and extraordinary, 

foreseen and unforeseen, of any kind and nature whatsoever which at any time prior to or after the execution hereof 

may be assessed, levied or imposed upon the Mortgaged Property or the Rents (hereinafter defined) or the 

ownership, use, occupancy or enjoyment thereof; (ii) any charges, fees, license payments or other sums payable for 

any easement, license or agreement maintained for the benefit of the Mortgaged Property; and (iii) water, gas, sewer, 

electricity and other utility charges and fees. 
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(g) Improvements:  Any and all buildings, covered garages, utility sheds, workrooms, air 

conditioning towers, open parking areas, structures and other improvements, and any and all additions, alterations, 

betterments or appurtenances thereto, now or at any time hereafter situated, placed or constructed upon the Land or 

any part thereof. 

(h) Indebtedness:  The principal of, interest on and all other amounts, payments and 

premiums due under or secured by the Notes, this Deed of Trust, and any and all other documents now or hereafter 

executed by Grantor or any other person or party in connection with the indebtedness evidenced by the Note. 

(i) Land:  The real estate or interest therein described on Exhibit “A” attached hereto and 

incorporated herein by reference, and all rights, titles and interests appurtenant thereto except any and all right, title 

and interest related to the minerals on or thereunder, all royalties created pursuant to any oil, gas or mineral lease, 

and easements granted or Condemnation proceedings or easements granted resulting from the settlement of any 

Condemnation Proceedings. 

(j) Leases:  With the exception of any oil, gas or mineral leases, any and all leases, 

subleases, licenses, concessions or other agreements (written or verbal, now or hereafter in effect) which grant a 

possessory interest in and to, or the right to use, all or any part of the Mortgaged Property, together with all security 

and other deposits made in connection therewith, save and except any and all leases, subleases or other agreements 

pursuant to which Grantor is granted a possessory interest in the Land. 

(k) Legal Requirements:  (i) Any and all present and future judicial decisions, statutes, 

rulings, rules, regulations, permits, certificates or ordinances of any Governmental Authority in any way applicable 

to Grantor or the Mortgaged Property, including, without limiting the generality of the foregoing, the ownership, 

use, occupancy, possession, operation, maintenance, alteration, repair or reconstruction thereof, (ii) any and all 

covenants, conditions, and restrictions contained in any deed or other form of conveyance or in any other instrument 

of any nature that relate in any way or are applicable to the Mortgaged Property or the ownership, use or occupancy 

thereof, (iii) Grantor’s presently or subsequently effective bylaws and articles of incorporation or partnership, 

limited partnership, joint venture, trust or other form of business association agreement, (iv) any and all Leases, and 

(v) any and all leases, other than those described in (iv) above, and other contracts (written or oral) of any nature that 

relate in any way to the Mortgaged Property and to which Grantor may be bound, including, without limiting the 

generality of the foregoing, any lease or other contract pursuant to which Grantor is granted a possessory interest in 

the Land. 

(l) Mortgaged Property:  The Land, Improvements, Fixtures, Leases, Personalty (as 

hereinafter defined) and Rents, together with: 

(i) all rights, privileges, tenements, hereditament, rights-of-way, easements, 

appendages and appurtenances in anywise appertaining thereto, and all right, title and interest of Grantor in and to 

any streets, ways, alleys, or strips of land adjoining the Land or any part thereof; and 

(ii) all betterments, improvements, additions, alterations, appurtenances, 

substitutions, replacements and revisions thereof and thereto and all reversions and remainders therein; and 

(iii) all of Grantor’s right, title and interest in and to any awards, remunerations, 

reimbursements, settlements or compensation heretofore made or hereafter to be made by any Governmental 

Authority pertaining to the land, Improvements, Fixtures or Personalty, including but not limited to those for any 

vacation of, or change of grade in, any streets affecting the Land or the Improvements and those for municipal utility 

districts or other utility costs incurred or deposits made in connection with the land; and 

(iv) any and all other security and collateral of any nature whatsoever, now or 

hereafter given for the repayment of the Indebtedness or the performance and discharge of the Obligations. 

Exhibit C to Settlement Agreement
EXHIBIT 1

Case 3:13-cv-00196-GCM   Document 120-1   Filed 11/25/14   Page 19 of 42



 

DEED OF TRUST, SECURITY AGREEMENT AND ASSIGNMENT OF RENTS, Page 3 

As used in this Deed of Trust, the term “Mortgaged Property” shall be expressly defined as meaning all or, 

where the context permits or requires, any portion of the above and all or, where the context permits or requires, any 

interest therein. 

 

(m) Notes: That certain Promissory Note (the “Note”) of even date herewith, each executed 

by Grantor and payable to the order of Beneficiary in the sum of ONE HUNDRED FIFTEEN THOUSAND AND 

00/100 DOLLARS ($115,00.00) maturing on September 30, 2015, the payments of which are secured, in part, by 

the lien of this Deed of Trust, and any and all renewals, rearrangements, reinstatements, enlargements or extensions 

of such Notes or of any promissory note or notes given therefore.  All of such Notes under this Deed of Trust have 

equal lien priority status. 

(n) Obligations:  Any and all of the covenants, conditions, warranties, representations and 

other obligations (other than to repay the indebtedness) made or undertaken by Grantor, other person or party to 

Beneficiary, Trustee or others as set forth in the Note, this Deed of Trust, and all other documents now or hereafter 

executed by Grantor or any other person or party in connection with the indebtedness evidenced by the Note and in 

any deed, or other form of conveyance or any other agreement pursuant to which Grantor is granted a possessory 

interest in the Land as well as obligations set forth in that certain Settlement and Release Agreement dated 

November 30, 2014. 

(o) Permitted Encumbrances:  The easements, building lines, and restrictions which existed 

at the time this Deed of Trust was signed. 

(p) Personalty:  As it relates to the Land only, all of the right, title and interest of Grantor in 

and to all furniture, furnishings, equipment, machinery, goods, general intangibles, money, insurance proceeds, 

condemnation awards, accounts, contract rights, trademarks, trade names, inventory, all refundable, returnable, or 

reimbursable fees, deposits or other funds or evidences of credit or indebtedness deposited by or on behalf of 

Grantor with any governmental agencies, boards, corporations, providers of utility services, public or private, 

including specifically, but without limitation, all refundable, returnable or reimbursable tap fees, utility deposits, 

commitment fees and development costs, any plans and specifications, permits, licenses, franchises, certificates and 

other rights and privileges obtained in connection with the Mortgaged Property, together with all rights, titles and 

interests of Grantor in, under or pursuant to any contracts or other agreements, such as engineers contracts, utility 

contracts, maintenance agreements and service contracts which in any way relate to the use, occupancy, operation, 

maintenance, enjoyment or ownership of the Mortgaged Property, and all other personal property (other than the 

Fixtures) of any kind or character as defined in and subject to the provisions of the Texas Business and Commerce 

Code (Article 9 - Secured Transactions) (the “Code”), which are now or hereafter located or to be located upon, 

within or about the Land and the Improvements, or which are or may be used in or related to the planning, 

development, financing or operation of the Mortgaged Property, together with all accessions, replacements and 

substitutions thereto or therefor and the proceeds thereof.   Notwithstanding any other provision in this Deed of 

Trust, Personalty does not include minerals and royalties derived from oil and gas leases. 

(q) Rents:  All of the rents, revenues, income, proceeds, profits, security and other types of 

deposits, and other benefits paid or payable by parties to the Leases other than Grantor for using, leasing, licensing, 

possessing, operating from, residing in, selling or otherwise enjoying the Mortgaged Property. 

(r) Security Documents:  The Notes, this Deed of Trust, and any and all other documents 

now or hereafter executed by Grantor, or any other person or party to evidence or secure the payment of the 

Indebtedness or the performance and discharge of the Obligations. 

Article 2 

GRANT 

2.1 Grant:  To secure the full and timely payment of the Indebtedness and the full and timely 

performance and discharge of the Obligations, Grantor has GRANTED, BARGAINED, SOLD and CONVEYED, 

and by these presents does GRANT, BARGAIN, SELL and CONVEY, unto Trustee the Mortgaged Property, 

subject, however, to the Permitted Encumbrances, TO HAVE AND TO HOLD the Mortgaged Property unto Trustee 
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and Trustee’s successors and assigns, forever, and Grantor does hereby bind itself, its successors and assigns to 

WARRANT AND FOREVER DEFEND the title to the Mortgaged Property unto Trustee and Trustee’s successors 

and assigns against every person whomsoever lawfully claiming or to claim the same or any part thereof; provided, 

however, that if Grantor shall pay (or cause to be paid) the Indebtedness as and when the same shall become due and 

payable and shall perform and discharge (or cause to be performed and discharged) the Obligations on or before the 

date same are to be performed and discharged, then the liens, security interests, estates and rights granted by the 

Security Documents shall terminate, otherwise same shall remain in full force and effect.  A certificate or other 

written statement executed on behalf of Beneficiary confirming that the Indebtedness has not been fully discharged 

shall be sufficient evidence thereof for the purpose of reliance by third parties on such fact. 

 

Article 3 

WARRANTIES AND REPRESENTATIONS 

Grantor hereby unconditionally warrants and represents to Beneficiary as follows: 

 

3.1 Organization and Power.  If Grantor, or any signatory who signs on its behalf, is a corporation, 

general partnership, limited partnership, joint venture, trust, or other type of business association, as the case may 

be, it (a) is a corporation duly incorporated or a partnership or trust, joint venture or other type of business 

association duly organized, validly existing and in good standing under the laws of the state of its formation or 

existence, and has complied with all conditions prerequisite to its doing business in the State of Texas, and (b) has 

all requisite power and all governmental certificates of authority, licenses, permits, qualifications and documentation 

to own, lease and operate its properties and to carry on its business as now being, and as proposed to be, conducted.  

If Grantor, or any signatory is an individual, he or she (a) has all requisite power qualifications and documentation to 

own, lease and operate this properties and to carry on its business as now being, and as proposed to be, conducted 

and (b) such property is not his or her homestead nor has it ever been his or her homestead.   

 

3.2 Validity of Loan Instruments.  The execution, delivery and performance by Grantor of the Security 

Documents and the outstanding amount due and owing Beneficiary evidenced by the Notes, (a) if Grantor, or any 

signatory who signs on its behalf, is a corporation, general partnership, limited partnership, joint venture, trust, or 

other type of business association, as the case may be, are within Grantor’s powers and have been duly authorized 

by Grantor’s board of directors, shareholders, partners, venturers, trustees, or other necessary parties, and all other 

requisite action for such authorization has been taken, (b) have received all (if any) requisite prior governmental 

approval in order to be legally binding and enforceable in accordance with the terms thereof, and (c) will not violate, 

be in conflict with, result in a breach of or constitute (with due notice or lapse of time, or both) a default under, any 

Legal Requirement or result in the creation or imposition of any lien, charge or encumbrance of any nature 

whatsoever upon any of Grantor’s property or assets, except as contemplated by the Provisions of the Security 

Documents.  The Security Documents constitute the legal, valid and binding obligations of Grantor, and others 

obligated under the terms of the Security Documents, enforceable in accordance with their respective terms. 

 

3.3 Information.  All information, reports, papers and data given or to be given to Beneficiary with 

respect to Grantor or others obligated under the terms of the Security Documents or the Mortgaged Property are, or 

at the time of delivery will be, accurate, complete and correct in all material respects and do not, or will not, omit 

any fact, the inclusion of which is necessary to prevent the facts contained therein from being materially misleading. 

 

3.4 Title to Mortgaged Property and Lien of this Instrument.  Grantor has good and indefeasible title 

to the land (in fee simple, if the lien created hereunder be on the fee, or a first and prior leasehold estate, if it be 

created on the leasehold estate) and Improvements, and good and marketable title to the Fixtures and Personalty, 

free and clear of any liens, charges, encumbrances, security interests, and adverse claims whatsoever except the 

Permitted Encumbrances.  This Deed of Trust constitutes a valid and subsisting lien on the Land, the Improvements 

and the Fixtures; and a valid, subsisting security interest in and to, and a valid assignment of, the Fixtures, 

Personalty, Leases and Rents, all in accordance with the terms hereof. 

 

3.5 Taxes and Other Payments.  Grantor has filed all federal, state, county, municipal and city income 

and other tax returns required to have been filed by them and have paid all taxes which have become due pursuant to 

such returns or pursuant to any assessments received by them, and Grantor knows of any basis for any additional 
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assessment in respect of any such taxes.  Grantor has paid in full all sums owing or claimed for labor, material, 

supplies, personal property (whether or not forming a Fixture hereunder) and services of every kind and character 

used, furnished or installed in or on the Mortgaged Property and no claim for same exists or will be permitted to be 

created. 

 

3.6 Litigation.  Except as otherwise disclosed in writing to Beneficiary, there are no material actions, 

suits or proceedings pending, or to the knowledge of Grantor threatened, against or affecting the Grantor or to the 

knowledge of Grantor, against or affecting the Mortgaged Property, or involving the validity or enforceability of this 

Deed of Trust or the priority of the liens and security interests created by the Security Documents, and no event has 

occurred (including specifically Grantor’s execution of the Security Documents and its consummation of the 

transaction represented thereby) which will violate, be in conflict with, result in the breach of, or constitute (with 

due notice or lapse of time, or both) a default under, any Legal Requirement or result in the creation or imposition of 

any lien, charge or encumbrance of any nature whatsoever upon any of Grantor’s property other than the liens and 

security interests created by the Security Documents. 

 

3.7 Grantor represents that Two Hundred Thirty One Thousand and 00/100 Dollars ($231,000.00), 

$231,000.00 of the funds received by the Gallaghers from James Harvey Mason as Defendant and The JHM Forex 

Only Pool (f/k/a The JHM Forex Only Pool, LP) and Forex Trading At Home as Relief Defendants arising out of 

Ponzi Scheme as referenced in that certain Settlement and Release Agreement dated November 30, 2014 was used 

to purchase the Mortgaged Property and thus the Receiver holds a constructive trust and equitable lien on the 1835 

Canyon Court, Allen, Texas 75013-4743 Mortgaged Property as further evidenced by this Deed of Trust, Security 

Agreement and Assignment of Rents. 
 

Article 4 

AFFIRMATIVE COVENANTS 

Grantor hereby unconditionally covenants and agrees with Beneficiary as follows: 

 

4.1 Payment and Performance.  Grantor will pay the Indebtedness, as and when called for in the 

Security Documents on or before the due dates thereof, and will perform all of the Obligations, in full and on or 

before the dates same are to be performed. 

 

4.2 Existence.  Grantor will preserve and keep in full force and effect its existence, rights, franchises 

and trade names, if applicable. 

 

4.3 Compliance with Legal Requirements.  Grantor will promptly and faithfully comply with, 

conform to and obey all present and future Legal Requirements whether or not same shall necessitate structural 

changes in, improvements to, or interfere with the use or enjoyment of, the Mortgaged Property. 

 

4.4 Lien Status.  Grantor will protect the lien and security interest status of this Deed of Trust and the 

other Security Documents.  If any lien or security interest is asserted against the Mortgaged Property, Grantor will 

promptly, and at its own cost and expense, (a) pay the underlying claim in full or take such other action so as to 

cause same to be released or, if permitted by Beneficiary in Beneficiary’s sole discretion, bonded to Beneficiary’s 

satisfaction and (b) within five (5) days from the date such lien or security interest is so asserted, give Beneficiary 

notice of such lien or security interest.  Such notice shall specify who is asserting such lien or security interest and 

shall detail the origin and nature of the underlying claim giving rise to such asserted lien or security interest. 

 

4.5 Payment of Impositions.  Grantor will duly pay and discharge, or cause to be paid and discharged, 

the Impositions not later than the due date thereof, or the day any fine, penalty, interest or cost may be added thereto 

or imposed, or the day any lien may be filed, for the nonpayment thereof (if such day is used to determine the due 

date of the respective item); provided, however, that Grantor may, to the extent and in the manner permitted by law 

(a) pay the Impositions in installments whether or not interest shall accrue on the unpaid balance of such Impositions 

if such installment payment would not create or permit the filing of a lien (statutory, constitutional or contractual) 

against the Mortgaged Property and (b) contest the payment of any Impositions in good faith and by appropriate 

proceedings; provided, that (i) any such contest shall be prosecuted diligently and in a manner not prejudicial to the 
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rights, liens and security interest of Beneficiary, (ii) if requested by Beneficiary, Grantor shall deposit funds with 

Beneficiary or obtain a bond in form and substance and with an issuing company satisfactory to Beneficiary in an 

amount sufficient to cover any amounts which may be owing in the event the contest may be unsuccessful (Grantor 

shall make such deposit or obtain such bond, as the case may be, within five (5) days after demand therefor and, if 

made by payment of funds to Beneficiary, the amount so deposited shall be disbursed in accordance with the 

resolution of the contest either to Grantor or the adverse claimant), (iii) no contest may be conducted and no 

payment may be delayed beyond the date on which the Mortgaged Property could be sold for nonpayment, and (iv) 

Beneficiary may pay over to the taxing authority entitled thereto any or all of the funds at any time when, in the 

opinion of Beneficiary’s counsel, the entitlement of such authority to such funds is established.  Grantor shall 

provide Beneficiary with receipts marked “paid” showing payment of impositions when due. 

 

4.6 Repair.  Grantor will make all repairs, replacements, renewals, additions, betterments, 

improvements and alterations to the Mortgaged Property, interior and exterior, structural and nonstructural, ordinary 

and extraordinary, foreseen and unforeseen, which are necessary or reasonably appropriate to keep same in its 

currently existing order and condition.  Grantor will also use its best efforts to prevent any act or occurrence which 

might impair the value or usefulness of the Mortgaged Property for its intended usage as set forth in the Security 

Documents. 

 

4.7 Insurance.  Grantor will obtain and maintain insurance upon and relating to the Mortgaged 

Property insuring against personal injury and death, loss by fire and such other hazards, casualties and contingencies 

(including business interruption insurance covering loss of Rents) as are normally and usually covered by extended 

coverage policies in effect where the Land is located and such other risks as may be specified by Beneficiary, from 

time to time, all in such amounts and with such insurers of recognized responsibility as are acceptable to 

Beneficiary.  Each insurance policy issued in connection therewith shall provide by way of endorsements, riders or 

otherwise that (a) proceeds will be payable to Beneficiary as its interest may appear, it being agreed by Grantor that 

such payments shall be applied, at Beneficiary’s option, (i) to the restoration, repair or replacement of the 

Mortgaged Property or (ii) toward the payment of the indebtedness; (b) the coverage of Beneficiary shall not be 

terminated, reduced or affected in any manner regardless of any breach or violation by Grantor of any warranties, 

declarations or conditions in such policy; (c) no such insurance policy shall be canceled, endorsed, altered or 

reissued to effect a change in coverage for any reason and to any extent whatsoever unless such insurer shall have 

first given Beneficiary thirty (30) days prior written notice thereof; and (d) Beneficiary may, but shall not be obliged 

to, make premium payments to (i) prevent any cancellation or alteration of the policy, (ii) obtain any endorsement, 

re-issuance or reinstatement of the policy, or (iii) obtain any coverage on the Mortgaged Property required hereunder 

not previously obtained by Grantor.  Beneficiary shall be furnished with the original of each such initial policy 

coincident with the execution of this Deed of Trust and the original of each renewal policy not less than fifteen (15) 

days prior to the expiration of the initial or each preceding renewal policy together with receipts or other evidence 

that the premiums thereon have been paid. 

 

4.8 Restoration Following Casualty.  If any act or occurrence of any kind or nature, ordinary or 

extraordinary, foreseen or unforeseen (including any casualty for which insurance was not obtained or obtainable), 

shall result in damage to or loss or destruction of the Mortgaged Property, Grantor will give notice thereof to 

Beneficiary and, if so instructed by Beneficiary, will promptly, at Grantor’s sole cost and expense and regardless of 

whether the insurance proceeds (if any) shall be sufficient for the purpose, commence and continue diligently to 

completion to restore, repair, replace and rebuild the Mortgaged Property as nearly as possible to its value, condition 

and character immediately prior to such damage, loss or destruction. 

 

4.9 Performance of Leases.  Grantor covenants (i) to duly and punctually perform and comply with 

any and all representations, warranties, covenants and agreements expressed as binding upon it under each of the 

Leases, (ii) not to do or permit to be done anything to impair the security of any of the leases, (iii) except for tenant 

deposits, not to collect any of the Rent more than thirty (30) days in advance of the time when the same become due 

under the terms of such Leases, (iv) not to discount any future accruing Rent, (v) to maintain each of the Leases in 

full force and effect during the full term thereof, (vi) to appear in and defend any action or proceeding arising under 

or in any manner connected with any of the leases or the representations, warranties, covenants, and agreements of it 

or the other party or parties thereto, (vii) except in the ordinary course of business, prudently exercised, without the 

prior written consent of Beneficiary, not to amend, modify, or terminate any of the leases in any respect, (viii) enter 

into any new Leases without the prior written consent of Beneficiary, and (ix) not to assign or grant a security 
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interest in and to any of the Leases to any party other than Beneficiary without the prior written consent of 

Beneficiary. 

 

4.10 Inspection.  Grantor will permit Trustee and Beneficiary, and their agents, representative and 

employees to inspect the Mortgaged Property at all reasonable times. 

 

4.11 Harmless.  Grantor will defend, at its own cost and expense, and hold Beneficiary harmless from, 

any action, proceeding or claim affecting the Mortgaged Property or the Security Documents accruing from or after 

the date hereof and all costs and expenses incurred by Beneficiary in protecting its interests hereunder in such an 

event (including all court costs and attorneys’ fees) shall be borne by Grantor. 

 

4.12 Books and Records.  Grantor will maintain full and accurate books of account and other records 

reflecting the results of its operations of the Mortgaged Property.  Upon request of Beneficiary, Grantor will furnish, 

or cause to be furnished, to Beneficiary, on or before ninety (90) days after the end of Grantor’s fiscal year (a) a 

complete executed copy of a report of an examination of the financial affairs of Grantor and the Mortgaged 

Property, such report to be in such reasonable detail as Beneficiary may request, setting forth the financial condition 

and the income and expenses for the immediately preceding fiscal year of Grantor and the Mortgaged Property and a 

certificate executed by Grantor certifying that such report has been prepared in accordance with generally accepted 

accounting principles applied on a consistent basis and fairly presents Grantor’s financial condition as of the date 

thereof and the results of their operations for the period covered thereby, and (b) upon request of Beneficiary and at 

Grantor’s expense, such other financial and credit information as Beneficiary may reasonably request with respect to 

Grantor, and the Mortgaged Property.  Grantor will promptly deliver to Beneficiary any amendments to its 

governing documents and immediately notify Beneficiary of any material adverse change in its financial condition 

or business prospects.  At any time and from time to time Grantor shall deliver to Beneficiary such other financial 

data as Beneficiary shall reasonably request with respect to the ownership, maintenance, use and operation of the 

Mortgaged Property, and Beneficiary shall have the right, at reasonable times and upon reasonable notice, to audit, 

examine, and make copies or extracts of Grantor’s books of account and records relating to the Mortgaged Property, 

all of which shall be maintained and made available to Beneficiary and Beneficiary’s representatives for such 

purpose at the address specified herein for Grantor or at such other location as Beneficiary may approve.  Upon 

Beneficiary’s request, Grantor shall also furnish Beneficiary with convenient facilities and all books and records 

necessary for an audit of such statements.  If Grantor is a partnership, joint venture, trust or other type of business 

association, Grantor shall provide Beneficiary with any and all financial statements and other documents and make 

any and all disclosures to Beneficiary with respect to any of the parties comprising Grantor, as Grantor is required to 

provide and make, and in the manner required to be provided and made, with respect to Grantor pursuant to this 

paragraph. 

 

4.13 Maintenance of Rights-of-Way, Easements, and Licenses.  Grantor will maintain, preserve and 

renew all rights-of-way, easements, grants, privileges, licenses and franchises reasonably necessary for the use of the 

Mortgaged Property from time to time, and will not, without the prior consent of Beneficiary, initiate, join in or 

consent to any private restrictive covenant or other public or private restriction as to the use of the Mortgaged 

Property.  Grantor shall, however, comply with all restrictive covenants which may at any time affect the Mortgaged 

Property, zoning ordinances and other public or private restrictions as to the use of the Mortgaged Property. 

 

Article 5 

NEGATIVE COVENANTS 

Grantor hereby covenants and agrees with Beneficiary that, until the entire Indebtedness shall have been 

paid in full and all of the Obligations shall have been fully performed and discharged: 

 

5.1 Use Violations.  Grantor will not use, maintain, operate or occupy, or allow the use, maintenance, 

operation or occupancy of, the Mortgaged Property in any manner which (a) violates any Legal Requirement, (b) 

may be dangerous unless safeguarded as required by law, (c) constitutes a public or private nuisance, or (d) make 

void, voidable or cancelable, or increases the premium of, any insurance then in force with respect thereto. 
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5.2 Alterations.  Grantor will not commit or permit any waste of the Mortgaged Property and will not 

without the prior written consent of Beneficiary make or permit to be made any alterations or additions to the 

Mortgaged Property of a material nature. 

 

5.3 Replacement of Fixtures and Personalty.  Grantor will not, without the prior written consent of 

Beneficiary, permit any of the Fixtures or Personalty to be removed at any time from the land or Improvements 

unless the removed item is removed temporarily for maintenance and repair or, if removed permanently, is replaced 

by an article of equal suitability and value, owned by Grantor, free and clear of any lien or security interest except 

such as may be first approved in writing by Beneficiary. 

 

Article 6 

EVENTS OF DEFAULT 

6.1 The term “Event of Default”, as used in the Security Documents, shall mean the occurrence or 

happening, at any time and from time to time, of any one or more of the following: 

 

(a) Payment of Indebtedness.  If Grantor shall fail, refuse or neglect to pay, in full, any 

installment or portion of the Indebtedness as and when the same shall become due and payable, whether at the due 

date thereof stipulated in the Security Documents, or at a date fixed for prepayment, or otherwise. 

(b) Performance of Obligations.  If Grantor shall fail, refuse or neglect to perform and 

discharge fully and timely any of the Obligations as and when called for. 

(c) False Representation.  If any representation, warranty, or statement made by Grantor or 

others in, under or pursuant to the Security Documents or any affidavit or other instrument executed in connection 

with the Security Documents shall be false or misleading in any material respect as of the date hereof or shall 

become so at any time prior to the repayment in full of the Indebtedness. 

(d) Voluntary Bankruptcy.  If Grantor or if Grantor is a partnership, joint venture, trust or 

other type of business association, if any of the parties comprising Grantor, shall (a) voluntarily be adjudicated as 

bankrupt or insolvent, (b) file any petition or commence any case or proceeding under any provision or chapter of 

the Federal Bankruptcy Code or any other federal or state law relating to its or his insolvency, bankruptcy, 

rehabilitation, liquidation or reorganization, (c) make a general assignment for the benefit of its or his creditors, (d) 

have an order for relief entered under the Federal Bankruptcy Code with respect to it or him, (e) convene a meeting 

of its or his creditors, or any class thereof, for the purpose of effecting a moratorium upon or extension or 

composition of its or his debts, (f) fail to pay its or his debts as they mature, (g) admit in writing that it or he is 

generally not able to pay its or his debts as they mature or generally not pay its or his debts as they mature, or (h) 

become insolvent. 

(e) Involuntary Bankruptcy.  If (a) a petition is filed or any case or proceeding described in 

Paragraph 6.4 above is commenced against Grantor or, if Grantor is a partnership, joint venture, trust or other type 

of business association, against any of the parties comprising Grantor, or against the assets of any such persons or 

entities, unless such petition and the case or proceeding initiated thereby is dismissed within sixty (60) days from the 

date of the filing, (b) an answer is filed by Grantor, or, if Grantor is a partnership, joint venture, trust or other type of 

business association, by any of the parties comprising Grantor, admitting the allegations of any such petition, or (c) a 

court of competent jurisdiction enters an order, judgment or decree appointing, without the consent of Grantor or, if 

Grantor is a partnership, joint venture, trust or other type of business association, of any of the parties comprising 

Grantor, a custodian, trustee, agent or receiver for it or him, or for all or any part of its or his property, or authorizing 

the taking possession by a custodian, trustee, agent or receiver of it or him, or all or any part of its or his property 

unless such appointment is vacated or dismissed or such possession is terminated within sixty (60) days from the 

date of such appointment or commencement of such possession, but not later than five (5) days before the proposed 

sale of any assets of Grantor or, if Grantor is a partnership, joint venture, trust or other business association, of any 

of the parties comprising Grantor, by such custodian, trustee, agent or receiver, other than in the ordinary course of 

the business of Grantor. 
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(f) Dissolution and Change or Encumbrance of Ownership.  Unless Beneficiary consents, if 

Grantor or, if Grantor is a partnership, joint venture, trust or other type of business association, if any of the parties 

comprising Grantor shall dissolve, terminate or liquidate, or merge with or be consolidated into any other entity, or 

shall hypothecate, pledge, mortgage or otherwise encumber all or any part of the beneficial ownership interest in 

Grantor (if Grantor is a corporation, partnership, joint venture, trust or other type of business association or legal 

entity), or shall attempt to do any of the same.    

(g) No Further Encumbrances.  If Grantor, without the prior written consent of Beneficiary, 

creates, places or permits to be created or placed, or through any act or failure to act, acquiesces in the placing of, or 

allows to remain, any mortgage, pledge, lien (statutory, constitutional or contractual), security interest, encumbrance 

or charge, or conditional sale or other title retention agreement, regardless of whether same are expressly 

subordinate to the liens of the Security Documents, with respect to the Mortgaged Property, other than the Permitted 

Encumbrances. 

(h) Disposition of Mortgaged Property, Leases, or Beneficial Interest in Grantor.  If Grantor 

sells, leases, exchanges, assigns, conveys, transfers or otherwise disposes of (herein collectively referred to as 

“disposition”) all or any portion of the Mortgaged Property (or any interest therein) or all or any part of the 

beneficial ownership interest in Grantor (if Grantor is a corporation, partnership, joint venture, trust or other type of 

business association of legal entity), without the prior written consent of Beneficiary. 

(i) Destruction of Improvements.  If the Mortgaged Property is demolished, destroyed or 

substantially damaged so that (in Beneficiary’s judgment) it cannot be restored or rebuilt with available funds to the 

condition existing immediately prior to such demolition, destruction or damage within a reasonable period of time. 

(j) Foreclosure of Other Liens.  If the holder of any lien or security interest on the 

Mortgaged Property (without hereby implying Beneficiary’s consent to the existence, placing, creating or permitting 

of any such lien or security interest) institutes foreclosure or other proceedings for the enforcement of its remedies 

thereunder. 

6.2 Prior to exercising any remedies, if an Event of Default shall occur under 6.1(a), and Beneficiary 

shall deliver to Grantor written notice of the Event of Default and permit Grantor ten (10) days from the date of the 

notice to cure the Event of Default.  Beneficiary is only required to give such notice once per calender year.  If an 

Event of Default occurs which is non-monetary in nature, and such an Event of Default occurs through no 

affirmative or fraudulent action by Grantor, then, so long as such Event of Default may be cured without potential 

harm to Beneficiary, Beneficiary shall deliver written notice of the Event of Default and allow Grantor thirty (30) 

days from the date of delivery of such notice to cure such Event of Default.  Beneficiary is only required to give 

such notice once per calender year if the non-monetary default is the same non-monetary default set forth in the 

prior notice of default.   

 

Notwithstanding anything contained herein to the contrary, the “grace period,” and corresponding 

notice with right to cure referred to herein, does not apply to an Event of Default relating to a cancellation of 

insurance on the Land, or as to an Event of Default under 6.1 (d), (e), (h), or (j).  

Article 7 

DEFAULT AND FORECLOSURE 

7.1 Remedies.  If an Event of Default shall occur, and Grantor fails to cure such Event of Default 

within the allowed time period, if so allowed, in accordance with Article 6 above, then Beneficiary may, subject to 

the provisions of paragraph 7.9 hereinbelow, at Beneficiary’s election and by or through Trustee or otherwise, 

exercise any or all of the following rights, remedies and recourses: 

 

(a) Acceleration.  Declare the Principal Balance (defined hereby as meaning the then unpaid 

principal balance on the Note), the accrued but unpaid interest and any other accrued but unpaid portion of the 

Indebtedness to be immediately due and payable, without further notice, presentment, protest, demand or action of 
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any nature whatsoever (each of which hereby is expressly waived by Grantor), whereupon the same shall become 

immediately due and payable. 

(b) Entry on Mortgaged Property.  Enter upon the Mortgaged Property and take exclusive 

possession thereof and of all books, records and accounts relating thereto.  If Grantor remains in possession of all or 

any part of the Mortgaged Property after an Event of Default and without Beneficiary’s prior written consent 

thereto, Beneficiary may invoke any and all legal remedies to dispossess Grantor, including specifically one or more 

actions for forcible entry and detainer, trespass to try title and writ of restitution.  Nothing contained in the foregoing 

sentence shall, however, be construed to impose any greater obligation or any prerequisites to acquiring possession 

of the Mortgaged Property after an Event of Default than would have existed in the absence of such sentence. 

(c) Operation of Mortgaged Property.  Hold, lease, manage, operate or otherwise use or 

permit the use of the Mortgaged Property, either by itself or by other persons, firms or entities, in such manner, for 

such time and upon such other terms as Beneficiary may deem to be prudent and reasonable under the circumstances 

(making such repairs, alterations, additions and improvements thereto and taking any and all other action with 

reference thereto, from time to time, as Beneficiary shall deem necessary or desirable), and apply all Rents and other 

amounts collected by Trustee in connection therewith in accordance with the provisions of Paragraph 7.8 

hereinbelow. 

(d) Foreclosure and Sale.  Sell or offer for sale the Mortgaged Property by selling or offering 

for sale the Mortgaged Property (i) in such portions, order and parcels as Beneficiary may determine, with or 

without having first taken possession of same, to the highest bidder for cash at public auction.  Such sale shall be 

made at the County Courthouse of any County wherein the Land (or any portion thereof to be sold) is situated, in the 

area in or at such courthouse designated for real property foreclosure sales in accordance with applicable law (or in 

the absence of any such designation, in the area set forth in the notice of sale hereinafter described), on the first 

Tuesday of any month between the hours of 10:00 a.m. and 4:00 p.m. (commencing no earlier than such time as may 

be designated in the hereinafter described notice of sale), after giving legally adequate notice of the time, place and 

terms of sale and that portion of the Mortgaged Property to be sold, by (1) posting or causing to be posted written or 

printed notice thereof at least twenty-one (21) consecutive days prior to the date of said sale at the County 

Courthouse door in each County in which the Land is situated or at such other place and location designated by law, 

(2) at least twenty-one (21) days preceding the date of such sale, filing such notice in the office of the County Clerk 

of the County in which the Land (or any portion thereof to be sold) is located and (3) at least twenty-one (21) days 

preceding the date of such sale serving written notice of the proposed sale by certified mail on each person or entity 

obligated to pay the Indebtedness according to the records of the Beneficiary; or (ii) by accomplishing all or any of 

the aforesaid in such manner as permitted or required by Chapter 51, Section 51.002 of the Texas Property Code, as 

then amended, relating to the sale of real estate and/or by Chapter 9 of the Texas Business and Commerce Code 

relating to the sale of collateral after default by a debtor (as said article and chapter now exist or may be hereafter 

amended or succeeded), or by any other present or subsequent articles or enactments relating to same.  Service of the 

notice called for in this Deed of Trust shall be completed upon deposit of the notice enclosed in post-paid wrapper 

properly addressed to such person or entity obligated to pay the Indebtedness at the most recent address as shown by 

the records of the Beneficiary in a post office or official depository under the care and custody of the Untied States 

Postal Service.  The affidavit of any person having knowledge of the facts to the effect that such service was so 

completed shall be prima facie evidence of the fact of service.  At any such sale: 

(i) whether made under the power herein contained, the aforesaid Texas Property 

Code, the Texas Business and Commerce Code, any other Legal Requirement or by virtue of any judicial 

proceedings or any other legal right, remedy or recourse, it shall not be necessary for Trustee to have physically 

present, or to have constructive possession of, the Mortgaged Property (Grantor hereby covenanting and agreeing to 

deliver to Trustee any portion of the Mortgaged Property not actually or constructively possessed by Trustee 

immediately upon demand by Trustee), and the title to and right of possession of any such property shall pass to the 

purchaser thereof as completely as if the same had been actually present and delivered to purchaser at such sale; 

(ii) each instrument of conveyance executed by Trustee shall contain a general 

warranty of title, binding upon Grantor; 
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(iii) each and every recital contained in any instrument of conveyance made by 

Trustee shall conclusively establish the truth and accuracy of the matters recited therein, including, without 

limitation, nonpayment of the indebtedness, advertisement and conduct of such sale in the manner provided herein 

and otherwise by law and appointment of any successor or substitute Trustee hereunder; 

(iv) any and all prerequisites to the validity thereof shall be conclusively presumed 

to have been performed; 

(v) the receipt of Trustee or of such other party or officer making the sale shall be a 

sufficient discharge to the purchaser or purchasers for his or their purchase money and no such purchaser or 

purchasers, or his or their assigns or personal representatives, shall thereafter be obligated to see to the application of 

such purchase money or be in any way answerable for any loss, misapplication or non-application thereof; 

(vi) to the fullest extent permitted by law, Grantor shall be completely and 

irrevocably divested of all of its right, title, interest, claim and demand whatsoever, either at law or in equity, in and 

to the property sold and such sale shall be a perpetual bar both at law and in equity against Grantor, and against any 

and all other persons claiming or to claim the property sold or any part thereof, by, through or under Grantor; and 

(vii) to the extent and under such circumstances as are permitted by law, Beneficiary 

may be a purchaser at any such sale. 

(e) Trustee or Receiver.  Prior to, upon or at any time after, commencement of foreclosure of 

the lien and security interest provided for herein or any legal proceedings hereunder, make application to a court of 

competent jurisdiction as a matter of strict right and without notice to Grantor or regard to the adequacy of the 

Mortgaged Property for the repayment of the Indebtedness, for appointment of a receiver of the Mortgaged Property 

and Grantor does hereby irrevocably consent to such appointment.  Any such receiver shall have all the usual 

powers and duties of receivers in similar cases, including the full power to rent, maintain and otherwise operate the 

Mortgaged Property upon such terms as may be approved by the Court, and shall apply such Rents in accordance 

with the provisions of paragraph 7.8 hereinbelow. 

(f) Other.  Exercise any and all other rights, remedies and recourses granted under the 

Security Documents (including, without limitation, those set forth in paragraphs 9.6 and 10.5 hereinbelow) or now 

or hereafter existing in equity, at law, by virtue of statute or otherwise. 

7.2 Separate Sales.  The Mortgaged Property may be sold in one or more parcels and in such manner 

and order as Trustee, in his sole discretion, may elect, it being expressly understood and agreed that the right of sale 

arising out of any Event of Default shall not be exhausted by any one or more sales. 

 

7.3 Remedies Cumulative, Concurrent and Nonexclusive.  Beneficiary shall have all rights, remedies 

and recourses granted in the Security Documents and available at law or equity (including specifically those granted 

by the uniform Commercial Code in effect and applicable to the Mortgaged Property, the Leases or any portion 

thereof) and same (a) shall be cumulative and concurrent, (b) may be pursued separately, successively or 

concurrently against Grantor or others obligated under the Note, or against the Mortgaged Property, or against any 

one or more of them, at the sole discretion of Beneficiary, (c) may be exercised as often as occasion therefor shall 

arise, it being agreed by Grantor that the exercise or failure to exercise any of same shall in no event be construed as 

a waiver or release thereof or of any other right, remedy or recourse and (d) are intended to be, and shall be, 

nonexclusive. 

 

7.4 No Conditions Precedent to Exercise of Remedies.  Neither Grantor nor any other person hereafter 

obligated for payment of all or any part of the Indebtedness or fulfillment of all or any of the Obligations shall be 

relieved of such obligation by reason of (a) the failure of Trustee to comply with any request of Grantor or of any 

other person so obligated to foreclose the lien of this Deed of Trust or to enforce any provisions of the other Security 

Documents, (b) the release, regardless of consideration, of the Mortgaged Property or the addition of any other 

property to the Mortgaged Property, (c) any agreement or stipulation between any subsequent owner of the 

Mortgaged Property and Beneficiary extending, renewing, rearranging or in any other way modifying the terms of 

the Security Documents without first having obtained the consent of, given notice to or paid any consideration to 
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Grantor or such other person, and in such event Grantor and all such other persons shall continue to be liable to 

make payments according to the terms of any such extension or modification agreement unless expressly released 

and discharged in writing by Beneficiary, or (d) by any other act or occurrence save and except the complete 

payment of the Indebtedness and the complete fulfillment of all of the Obligations. 

 

7.5 Release of and Resort to Collateral.  Beneficiary may release, regardless of consideration, any part 

of the Mortgaged Property without, as to the remainder, in any way impairing, affecting, subordinating or releasing 

the lien or security interests created in or evidenced by the Security Documents or their stature as a first and prior 

lien and security interest in and to the Mortgaged Property.  For payment of the Indebtedness, Beneficiary may 

resort to any other security therefor held by Trustee in such order and manner as Beneficiary may elect.  Beneficiary 

may, without the necessity of the joinder of Grantor or any third party, and without in any way impairing, affecting 

or subordinating the lien or security interest created in or evidenced by the Security Documents covering the 

remainder of the Mortgaged Property, subordinate the lien of this Deed of Trust and the other Security Documents to 

any lease or other interest of any third party in and to the Mortgaged Property (at any time prior to full payment of 

the Indebtedness and the discharge of the performance of the Obligations). 

 

7.6 Waiver of Redemption, Notice and Marshalling of Assets.  To the fullest extent permitted by law, 

Grantor hereby irrevocably and unconditionally waives and releases (a) all benefit that might accrue to Grantor by 

virtue of any present or future law or judicial decision exempting the Mortgaged Property from attachment, levy or 

sale on execution or providing for any appraisement, valuation, stay of execution, exemption from civil process, 

redemption or extension of time for payment, (b) all notices of any Event of Default, notices of acceleration of 

maturity or intent to accelerate maturity, or of Trustee’s election to exercise or his actual exercise of any right, 

remedy or recourse provided for under the Security Documents, (c) any right to demand a jury trial in connection 

with any proceeding or action brought hereunder, and (d) any right to a marshalling of assets or a sale in inverse 

order of alienation. 

 

7.7 Discontinuance of Proceedings.  In case Beneficiary shall have proceeded to invoke any right, 

remedy or recourse permitted under the Security Documents and shall thereafter elect to discontinue or abandon 

same for any reason, Beneficiary shall have the unqualified right so to do and, in such an event, Grantor and 

Beneficiary shall be restored to their former positions with respect to the Indebtedness, the Obligations, the Security 

Documents, the Mortgaged Property and otherwise, and the rights, remedies, recourses and powers of Beneficiary 

shall continue as if same had never been invoked. 

 

7.8 Application of Proceeds.  The proceeds of any sale of and the Rents and other amounts generated 

by the holding, leasing, operation or other use of the Mortgaged Property, the Leases shall be applied by Beneficiary 

or Trustee (or the receiver, if one is appointed) to the extent that funds are so available therefrom to the following in 

the order of priority that Beneficiary, in its sole discretion, may determine: 

 

(a) to the payment of the costs and expenses of taking possession of the Mortgaged Property 

and of holding, using, leasing, repairing, improving and selling the same, including, without limitation, (i) trustees’ 

and receivers’ fees, (ii) court costs, (iii) attorneys’ and accountants’ fees, (iv) costs of advertisement, and (v) the 

payment of any and all Impositions, liens, security interests or other rights, titles or interests equal or superior to the 

lien and security interest of this Deed of Trust (except those to which the Mortgaged Property has been sold subject 

to and without in any way implying Beneficiary’s prior consent to the creation thereof); 

(b) to the payment of all amounts, other than the Principal Balance and accrued but unpaid 

interest, which may be due to Beneficiary under the Security Documents, together with interest thereon as provided 

therein; 

(c) to the payment of all accrued but unpaid interest due on the Note; 

(d) to the payment of the Principal Balance; 

(e) to the extent funds are available therefor out of the sale proceeds or the Rents and, to the 

extent known by Beneficiary and permitted by law, to the payment of any indebtedness or obligation secured by a 

subordinate deed of trust on or security interest in the Mortgaged Property; and 
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(f) to Grantor. 

7.9 Acceleration Following Certain Events.  Notwithstanding anything to the contrary herein 

contained or inferable from any provision hereof, upon the occurrence of an Event of Default as defined in either 

paragraph 6.4, paragraph 6.5 or paragraph 6.10 hereinabove, the Principal Balance, unpaid accrued interest and any 

other accrued but unpaid portion of the Indebtedness shall immediately become due and payable in full without the 

necessity of further action on the part of Trustee or Beneficiary, and Grantor hereby expressly waives any 

requirement of notice of intent to accelerate maturity and notice of acceleration of maturity of the Indebtedness. 

 

7.10 Occupancy After Foreclosure.  The purchaser at any foreclosure sale pursuant to paragraph 7.1(d) 

shall become the legal owner of the Mortgaged Property.  All occupants (except those which have previously 

executed a prior written agreement with purchaser) of the Mortgaged Property or any part thereof shall become 

tenants at sufferance of the purchaser at the foreclosure sale and shall deliver possession thereof immediately to the 

purchaser upon demand.  It shall not be necessary for the purchase at said sale to bring any action for possession of 

the Mortgaged Property other than the statutory action of forcible entry and detainer in any Justice Court having 

jurisdiction over the Mortgaged Property. 

 

Article 8 

CONDEMNATION 

8.1 General.  Immediately upon its obtaining knowledge of the institution or the threatened institution 

of any proceeding for the condemnation of the Mortgaged Property, Grantor shall notify Trustee and Beneficiary of 

such fact.  Grantor shall then, if requested by Beneficiary, file or defend its claim thereunder and prosecute same 

with due diligence to its final disposition and shall cause any awards or settlements to be paid over the Beneficiary 

for disposition pursuant to the terms of this Deed of Trust.  Grantor may be the nominal party in such proceeding but 

Beneficiary shall be entitled to participate in and to control same and to be represented therein by counsel of its own 

choice, and Grantor will deliver, or cause to be delivered, to Beneficiary such instruments as may be requested by it 

from time to time to permit such participation.  All such judgments, decrees or awards now or hereafter made for 

injury or damage to the Mortgaged Property, or awards, settlements or other compensation now or hereafter made by 

any Governmental Authority arising in connection with any such proceeding, including , without limitation, those 

for any variation of, or change of grade in, any streets affecting the Land or the Improvements, are hereby assigned 

in their entirety to Beneficiary, subject to the lien and security interest of this Deed of Trust, who may apply the 

same to the Indebtedness secured hereby in such manner as Beneficiary may elect. 

 

Article 9 

SECURITY AGREEMENT 

9.1 Security Interest.  This Deed of Trust (a) shall be construed as a deed of trust on real property, and 

(b) shall also constitute and serve as a “Security Agreement” on personal property within the meaning of, and shall 

constitute until the grant of this Deed of Trust shall terminate as provided in Article 2 hereinabove, a first and prior 

security interest under Chapter 9 of the Code with respect to the Personalty, Fixtures, Leases and Rents.  To this end, 

Grantor has GRANTED, BARGAINED, CONVEYED, ASSIGNED, TRANSFERRED and SET OVER, and by 

these presents, does GRANT, BARGAIN, CONVEY, ASSIGN, TRANSFER and SET OVER, unto Trustee and 

Beneficiary, a first and prior security interest and all of Grantor’s right, title and interest in, to, under and with 

respect to the Personalty, Fixtures, Leases and Rents to secure the full and timely payment of the indebtedness and 

the full and timely performance and discharge of the Obligations.  It is the intent of Grantor, Beneficiary and Trustee 

that this Deed of Trust encumber all Leases and Rents, that all items contained in the definition of “Leases” and 

“Rents” which are included within Chapter 9 of the Code be covered by the security interest granted in Article 10 

and that all items contained in the definition of “Leases” and “Rents” which are excluded from Chapter 9 of the 

Code be covered by the provisions of Article 2 and Article 10 hereof. 

 

9.2 Financing Statements.  Grantor hereby agrees with Beneficiary to execute and deliver to 

Beneficiary, in form and substance satisfactory to Beneficiary, such “Financing Statements” and such further 

assurances as Beneficiary may, from time to time, reasonably consider necessary to create, perfect, and preserve 
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Beneficiary’s security interest herein granted and Beneficiary may cause such statements and assurances to be 

recorded and filed, at such times and places as may be required or permitted by law to so create, perfect and preserve 

such security interest. 

 

9.3 Uniform Commercial Code Remedies.  Beneficiary and/or Trustee shall have all the rights, 

remedies and recourses with respect to the Personalty, Fixtures, Leases and Rents afforded to it by the Code in 

addition to, and not in limitation of, the other rights, remedies and recourses afforded by the Security Documents. 

 

9.4 No Obligation of Trustee or Beneficiary.  The assignment and security interest herein granted shall 

not be deemed or construed to constitute Trustee or Beneficiary as a trustee in possession of the Mortgaged 

Property, to obligate Trustee or Beneficiary to lease the Mortgaged Property or attempt to do same, or to take any 

action, incur any expense or perform or discharge any obligation, duty or liability whatsoever under any of the 

Leases or otherwise. 

 

9.5 Fixture Filing.  This Deed of Trust constitutes a “Fixture Filing” for the purposes of Chapter 9 of 

the Code.  All or part of the Mortgaged Property are or are to become fixtures; information concerning the security 

interest herein granted may be obtained at the addresses set forth on the first page hereof.  For purposes of the 

security interest herein granted, the address of Debtor (Grantor) is set forth in the first paragraph of this Deed of 

Trust and the address of the Secured Party (Beneficiary) is set forth in paragraph 1.1(a) herein. 

 

9.6 Foreclosure of Security Interest.  If an Event of Default shall occur, Beneficiary may elect, in 

addition to exercising any and all other rights, remedies and recourses set forth in Article 7 or Article 10 hereof, or 

referred to in paragraph 9.3 hereinabove, to collect and receive all Rents and to proceed in the manner set forth in 

Section 9.501(d) of Chapter 9 of the Code relating to the procedure to be followed when a Security Agreement 

covers both real and personal property.  Except as otherwise set forth in this paragraph 9.6, at any foreclosure and 

sale as described in paragraph 7.1(d) hereinabove, it shall be deemed that the Trustee proceeded under such Section 

9.501(d), as to types of property covered thereby, and that such sale passed title to all of the Mortgaged Property and 

other property described herein to the purchaser thereat, including without limitation the Personalty, Leases and 

Rents.  Beneficiary, acting by and through the Trustee or any other representative, may elect either prior to or at 

such sale not to proceed under such Section 9.501(d) by notifying Grantor of the manner in which Beneficiary 

intends to proceed with regard to the Personality, Leases and Rents. 

 

9.7 Hold Harmless.  Beneficiary shall not be obligated to perform or discharge, nor does it hereby 

undertake to perform or discharge, any obligation, duty or liability under the Leases or under or by reason of this 

Deed of Trust, and Grantor shall and does hereby agree to indemnify Beneficiary for and to hold Beneficiary 

harmless from any and all liability, loss or damage which it may or might incur under any of the Leases or under or 

by reason of this Deed of Trust and from any and all claims and demands whatsoever which may be asserted against 

it by reason of any alleged obligations or undertakings on its part to perform or discharge any of the terms, 

covenants or agreements contained in any of the Leases.  Should Beneficiary incur any such liability, loss or damage 

under any of the Leases or under or by reason of this Deed of Trust or in the defense of any such claims or demands, 

the amount thereof, including all costs, expenses and reasonable attorneys’ fees, shall be secured hereby, and 

Grantor shall reimburse Beneficiary therefor immediately upon demand. 

 

Article 10 

ASSIGNMENT OF LEASES AND RENTS 

10.1 Assignment. Grantor does hereby absolutely and unconditionally assign, transfer and set over 

to Trustee and Beneficiary all rents, income, receipts, revenues, issues, profits and proceeds to be derived from the 

Mortgaged Property, including without limitation the immediate and continuing right to collect and receive all of the 

rents, income receipts, revenues, issues, profits royalties and other sums of money that may now or at any time 

hereafter become due and payable to Grantor under the terms of any leases now or hereafter covering the Mortgaged 

Property, or any part thereof, including, but not limited to, minimum rents, additional rents, percentage rents, 

deficiency rents and liquidated damages following default, all proceeds payable under any policy of insurance 

covering the loss of rents resulting from untenantability caused by destruction or damage to the Mortgage Property, 

and all of Grantor’s rights to recover monetary amounts from any tenant in bankruptcy including, without limitation, 
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rights of recovery for use and occupancy and damage claims arising out of lease defaults, including rejections, under 

any applicable bankruptcy law, together with any sums of money that may now or at any time hereafter become due 

and payable to Grantor by virtue of any and all royalties, overriding royalties, bonuses, delay rentals and any other 

amount of any kind or character arising under any and all present and future oil, gas and mining leases covering the 

Mortgaged Property or any part thereof (collectively, the “Rents”); and all proceeds and other amounts paid or 

owing to grantor under or pursuant to any and all contracts and bonds relating to the construction, erection or 

renovation of the Mortgaged Property; subject however to a license hereby granted by Beneficiary to Grantor to 

collect and receive all of the foregoing, subject to the terms and conditions hereof.  Notwithstanding anything 

contained herein or in any other documents to the contrary, the assignment in this Paragraph is an absolute, 

unconditional and presently effective assignment and not merely a security interest; provided however, upon the 

occurrence of an Event of Default (as hereinafter defined) hereunder or upon the occurrence of any event or 

circumstance which with the lapse of time or the giving of notice or both would constitute an Event of Default 

hereunder, such license shall automatically and immediately terminate and Grantor shall hold all Rents paid to 

Grantor thereafter in trust for the use and benefit of Beneficiary and Beneficiary shall have the right, power and 

authority, whether or not it takes possession of the Mortgaged Property, to seek enforcement of any such Lease, 

contract or bond and to demand, collect, receive, sue for and recover in its own name any and all of the above 

described amounts assigned hereby and to apply the sum(s) collected, first to the payment of expenses incident to 

the collection of the same, and the balance to the payment of the Indebtedness; provided further, the collection of the 

same, and the balance to the payment of the indebtedness; provided further, however, that Beneficiary shall not be 

deemed to have taken possession of the Mortgaged Property except on the exercise of its option to do so, evidenced 

by its demand and overt act for such purpose.  It shall not be necessary for Beneficiary to institute any type of legal 

proceedings or take any other action whatsoever to enforce the assignment provisions.   

 

10.2 Assignment of Leases. Grantor hereby assigns to Beneficiary all existing and future leases, 

including, without limitation, all subleases thereof, and any and all extensions, renewals, modifications, and 

replacements thereof, upon any part of the Mortgaged Property.  Grantor hereby further assigns to Beneficiary all 

guaranties of tenants’ performance under the Leases.  Prior to an Event of Default, Grantor shall have the right, 

without joinder of Beneficiary, to enforce the Leases, unless Beneficiary directs otherwise. 

 

10.3 Enforcement of Leases.  So long as the license is in effect, Grantor shall (a) duly and punctually 

perform and comply with any and all representations, warranties, covenants and agreements expressed as binding 

upon the landlord under any Lease, (b) maintain each of the Leases in full force and effect during the term thereof, 

(c) appear in and defend any action or proceeding in any manner connected with any of the Leases, (d) deliver to 

Beneficiary executed counterparts of all Leases and (e) deliver to Beneficiary such further information, and execute 

and deliver to Beneficiary such further assurances and assignments, with respect to the Leases as Beneficiary may 

from time to time request.  Without Beneficiary’s prior written consent, Grantor shall not do or knowingly permit to 

be done anything to impair the value of any of the Leases, accept deposits not to exceed one month’s rent for any 

one lessee, collect any of the Rent more than one (1) month in advance of the time when the same becomes due 

under the terms of any Lease, discount any future accruing Rent, except in the ordinary course of business prudently 

exercised, amend, modify or terminate any Lease,  assign or grant a security interest in or to the License or any of 

the Leases, or execute any Lease granting a leasehold interest in the Mortgaged Property. 

 

10.4 Suits; Attornment.  Upon and following the occurrence of any Event of Default, Beneficiary 

hereby reserves and may exercise the right and Grantor hereby acknowledges that Beneficiary has the right (but not 

the obligation) to collect, demand, sue for, attach, levy, recover and receive any Rent, to give proper receipts, 

releases and acquittances therefor and, after deducting the expenses of collection, to apply the net proceeds thereof 

as a credit upon any portion of the indebtedness selected by Beneficiary, notwithstanding that such portion selected 

may not then be due and payable or that such portion is otherwise adequately secured.  Grantor hereby authorizes 

and directs any lessee of the Mortgaged Property to deliver any such payment to, and otherwise to attorn all other 

obligations under the Leases direct to, Beneficiary.  Beneficiary may, without necessity of the joinder of Grantor or 

any third party, and without in any way impairing, affecting or subordinating the lien or security interests created in 

or evidenced by the Security Documents covering the remainder of the Mortgaged Property, subordinate the lien of 

this Deed of Trust and the other Security Documents to any Lease or other interest of any third party in and to the 

Mortgaged Property (at any time prior to full payment of the Indebtedness and the discharge of the performance of 

the Obligations).  Grantor hereby ratifies and confirms all that Beneficiary shall do or cause to be done by virtue of 
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this Article 10.  No lessee shall be required to inquire into the authority of Beneficiary to collect any Rent, and any 

lessee’s obligation to Grantor shall be absolutely discharged to the extent of its payment to Beneficiary. 

 

10.5 Remedies.  Upon or at any time after the occurrence of any Event of Default, Beneficiary, at its 

option and in addition to the remedies provided in Article 7 hereof, shall have the complete, continuing and absolute 

right, power and authority to terminate the License solely by the giving of written notice of termination to Grantor.  

Upon Beneficiary’s giving of such notice, the License shall immediately terminate without any further action being 

required of Beneficiary.  Thereafter, Beneficiary shall have the exclusive right, power and authority to take any and 

all action as described in paragraph 10.4 hereof, regardless of whether a foreclosure sale of the remainder of the 

Mortgaged Property has occurred under this Deed of Trust, or whether Beneficiary or Trustee has taken possession 

of the remainder of the Mortgaged Property or attempted to do any of the same.  No action referred to in paragraph 

10.4 or this paragraph 10.5 taken by Beneficiary or Trustee shall constitute an election of remedy. 

 

10.6 No Obligation of Trustee or Beneficiary.  Neither the acceptance by Beneficiary of the assignment 

granted in this Article 10, nor the granting of any other right, power, privilege or authority in this Article 10 or 

elsewhere in this Deed of Trust, nor the exercise of any of the aforesaid, shall (a) prior to the actual taking of 

physical possession and operational control of the Mortgaged Property by Beneficiary or Trustee, be deemed to 

constitute Beneficiary or Trustee as a “Mortgagee in Possession” or (b) at any time thereafter, obligate Beneficiary 

or Trustee (i) to appear in or defend any action or proceeding relating to the Leases, the Rents or the remainder of 

the Mortgaged Property, (ii) to take any action hereunder, (iii) to extend any money or incur any expenses or 

perform or discharge any obligation, duty or liability with respect to any Lease, (iv) to assume any obligation or 

responsibility for any deposits which are not physically delivered to Beneficiary or (v) for any injury or damage to 

person or property sustained in or about the Mortgaged Property. 

 

10.7 No Merger of Estates.  So long as any part of the Indebtedness and the Obligations secured hereby 

remain unpaid and undischarged, the fee and leasehold estates to the Mortgaged Property shall not merge but rather 

shall remain separate and distinct, notwithstanding the union of such estates either in Grantor, Beneficiary, any 

lessee or any third party by purchase or otherwise. 

 

10.8 Grantor Indemnities.  So long as the License is in effect, Grantor shall indemnify and hold 

Beneficiary and Trustee harmless from and against any and all liability, loss, cost, damage or expense which 

Beneficiary or Trustee may incur under or by reason of this assignment, or for any action taken by Beneficiary or 

Trustee hereunder, or by reason of or in defense of any and all claims and demands whatsoever which may be 

asserted against Beneficiary or Trustee arising out of the Leases.  In the event Beneficiary or Trustee incurs any such 

liability, loss, cost, damage or expense, the amount thereof together with all reasonable attorneys’ fees and interest 

thereon at the default rate specified in the Note shall be payable by Grantor to Beneficiary or Trustee immediately, 

without demand, and shall be secured under Article 2 hereof. 

 

10.9 Conflict.  It is the intent of the parties that no conflict exists between the absolute assignment 

contained in this Article 10 and the collateral conveyance contained in Article 2 hereof.  However, if and to the 

extent any such conflict be perceived to exist as to the Leases or the Rents, such conflict shall be resolved in favor of 

the absolute assignment contained in this Article 10. 

 

Article 11 

CONCERNING THE TRUSTEE 

11.1 No Required Action.  Trustee shall not be required to take any action toward the execution and 

enforcement of the trust hereby created or to institute, appear in or defend any action, suit or other proceeding in 

connection therewith where in his sole opinion such action will be likely to involve him in expense of liability, 

unless requested so to do by a written instrument signed by Beneficiary and, if Trustee so requests, unless Trustee is 

tendered security and indemnity satisfactory to him against any and all cost, expense and liability arising therefrom.  

Trustee shall not be responsible for the execution, acknowledgment or validity of the Security Documents, or for the 

proper authorization thereof, or for the sufficiency of the lien and security interest purported to be created hereby, 

and makes no representation in respect thereof or in respect of the rights, remedies and recourses of Beneficiary. 
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11.2 Certain Rights.  With the approval of Beneficiary, Trustee shall have the right to take any and all 

of the following actions: (a) to select, employ and advise with counsel (who may be, but need not be, counsel for 

Beneficiary) upon any matters arising hereunder, including the preparation, execution and interpretation of the 

Security Documents, and shall be fully protected in relying as to legal matters on the advice of counsel, (b) to 

execute any of the trusts and powers hereof and to perform any duty hereunder either directly or through his agents 

or attorneys, (c) to select and employ, in and about the execution of his duties hereunder, suitable accountants, 

engineers and other experts, agents and attorneys-in-fact, either corporate or individual, not regularly in the employ 

of Trustee, and Trustee shall not be answerable for any act, default or misconduct of any such accountant, engineer 

or other expert, agent or attorney-in-fact, if selected with reasonable care, or for any effort of judgment or act done 

by Trustee in good faith, or be otherwise responsible or accountable under any circumstances whatsoever, except for 

Trustee’s gross negligence or bad faith, and (d) any and all other lawful action as Beneficiary may instruct Trustee 

to take to protect or enforce Beneficiary’s rights hereunder.  Trustee shall not be personally liable in case of entry by 

him or anyone entering by virtue of the powers herein granted him, upon the Mortgaged Property for debts 

contracted or liability or damages incurred in the management or operation of the Mortgaged Property.  Trustee shall 

have the right to rely on any instrument, document or signature authorizing or supporting any action taken or 

proposed to be taken by him hereunder, believed by him in good faith to be genuine.  Trustee shall be entitled to 

reimbursement for expenses incurred by him in the performance of his duties hereunder and to reasonable 

compensation for such of his services hereunder as shall be rendered.  Grantor will, from time to time, pay the 

compensation due to Trustee hereunder and reimburse Trustee for, and save him harmless against, any and all 

liability and expenses which may be incurred by him in the performance of his duties set forth herein. 

 

11.3 Retention of Money.  All moneys received by Trustee shall, until used or applied as herein 

provided, be held in trust for the purposes for which they were received, but need not be segregated in any manner 

from any other moneys (except to the extent required by law) and Trustee shall be under no liability for interest on 

any moneys received by him hereunder. 

 

11.4 Successor Trustees.  Trustee may resign by the giving of notice of such resignation in writing to 

Beneficiary.  If Trustee shall die, resign or become disqualified from acting in the execution of this trust, or shall fail 

or refuse to execute the same when requested by Beneficiary so to do, or if, for any reason, Beneficiary shall prefer 

to appoint a substitute trustee to act instead of the aforenamed Trustee, Beneficiary shall have full power to appoint 

a substitute trustee (and, if preferred, several substitute trustees) in succession who shall succeed to all the estates, 

rights, powers and duties of the aforenamed Trustee.  Such appointment may be executed by any authorized agent of 

Beneficiary, and if such Beneficiary be a corporation and such appointment be executed in its behalf by any officer 

of such corporation, such appointment shall be conclusively presumed to be executed with authority and shall be 

valid and sufficient without proof of any action by the board of directors or any superior officer of the corporation.  

Grantor hereby ratifies and confirms any and all acts which the aforenamed Trustee, or his successor or successors 

in this trust, shall do lawfully by virtue hereof. 

 

11.5 Perfection of Appointment.  Should any deed, conveyance or instrument of any nature be required 

from Grantor by any successor Trustee to more fully and certainly vest in and confirm to such new Trustee such 

estates, rights, powers and duties, then, upon request by such Trustee, any and all such deeds, conveyances and 

instruments shall be made, executed, acknowledged and delivered and shall be caused to be recorded and/or filed by 

Grantor. 

 

11.6 Succession Instruments.  Any new Trustee appointed pursuant to any of the provisions hereof 

shall, without any further act, deed or conveyance, become vested with all the estates, properties, rights, powers and 

trusts of its or his predecessor in the rights hereunder with like effect as if originally named as Trustee herein; but 

nevertheless, upon the written request of Beneficiary or of the successor Trustee, the Trustee ceasing to act shall 

execute and deliver any instrument transferring to such successor Trustee, upon the trusts herein expressed, all the 

estates, properties, rights, powers and trusts of the Trustee so ceasing to act, and shall duly assign, transfer and 

deliver any of the property and moneys held by such Trustee to the successor Trustee so appointed in its or his place. 

 

11.7 No Representation by Trustee or Beneficiary.  By accepting or approving anything required to be 

observed, performed or fulfilled or to be given to Trustee or Beneficiary pursuant to the Security Documents, 

including (but not limited to) any officer’s certificate, balance sheet, statement of profit and loss or other financial 

statement, survey, appraisal or insurance policy, neither Trustee nor Beneficiary shall be deemed to have warranted, 
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consented to or affirmed the sufficiency, legality, effectiveness or legal effect of the same, or of any term, provision 

or condition thereof, and such acceptance or approval thereof shall not be or constitute any warranty or affirmation 

with respect thereto by Trustee or Beneficiary. 

 

Article 12 

MISCELLANEOUS 

12.1 Performance at Grantor’s Expense.  Subject to the provisions of paragraph 12.12 hereof, Grantor 

shall (i) reimburse Beneficiary, promptly upon demand, for all amounts expended, advanced or incurred by 

Beneficiary to satisfy any obligation of Grantor under the Security Documents, which amounts shall include all 

court costs, attorneys’ fees (including, without limitation, for trial, appeal or other proceedings), fees of auditors and 

accountants and other investigation expenses reasonably incurred by Beneficiary in connection with any such 

matters; and (ii) any and all other costs and expenses of performing or complying with any and all of the 

Obligations.  Except to the extent that certain costs and expenses are included within the definition of 

“Indebtedness”, the payment of such costs and expenses shall not be credited, in any way and to any extent, against 

any installment on or portion of the Indebtedness. 

 

12.2 Survival of Obligations.  Each and all of the Obligations shall survive the execution and delivery 

of the Security Documents and the consummation of the transaction called for therein and shall continue in full force 

and effect until the Indebtedness shall have been paid in full; provided, however, that nothing contained in this 

paragraph 12.2 shall limit the obligations of Grantor as set forth in paragraphs 4.13, 9.7, 10.8 and Article 13 hereof. 

12.3 Further Assurances.  Grantor, upon the request of Trustee, will execute, acknowledge, deliver and 

record and/or file such further instruments and do such further acts as may be necessary, desirable or proper to carry 

out more effectively the purpose of the Security Documents and to subject to the liens and security interests thereof 

any property intended by the terms thereof to be covered thereby, including specifically but without limitation, any 

renewals, additions, substitutions, replacements, betterments or appurtenances to the then Mortgaged Property. 

 

12.4 Recording and Filing.  Grantor will cause the Security Documents and all amendments and 

supplements thereto and substitutions therefor to be recorded, filed, rerecorded and refiled in such manner and in 

such places as Trustee or Beneficiary shall reasonably request. 

 

12.5 Notices.  Except as provided in paragraph 7.1, all notices or other communications required or 

permitted to be given pursuant to this Deed of Trust shall be in writing and shall be considered as properly given if 

mailed by first class United States mail, postage prepaid, registered or certified with return receipt requested, or by 

delivering same to the designated address of the addressee stated herein by a third party commercial delivery 

service.  Notice given in any other manner shall be effective only if and when received by addressee.  For purposes 

of notice, the addresses of the parties shall be as set forth in the opening recital hereinabove; provided, however, that 

either party shall have the right to change its address for notice hereunder to any other location within the 

continental United States by the giving of thirty (30) days’ notice to the other party in the manner set forth 

hereinabove. 

 

12.6 Beneficiary’s Right to Perform the Obligations.  If grantor shall fail, refuse or neglect to make any 

payment or perform any act required by the Security Documents then at any time thereafter, and without notice to or 

demand upon Grantor and without waiving or releasing any other right, remedy or recourse Beneficiary may have 

because of same, Beneficiary may (but shall not be obligated to) make such payment or perform such act for the 

account of and at the expense of Grantor, and shall have the right to enter upon the Land and into the Improvements 

for such purpose and to take all such action thereon and with respect to the Mortgaged Property, as it may deem 

necessary or appropriate.  If Beneficiary shall elect to pay any Imposition or other sums due with reference to the 

Mortgaged Property, Beneficiary may do so in reliance on any bill, statement or assessment procured from the 

appropriate Governmental Authority or other issuer thereof without inquiring into the accuracy or validity thereof.  

Similarly, in making any payments to protect the security intended to be created by the Security Documents, 

Beneficiary shall not be bound to inquire into the validity of any apparent or threatened adverse title, lien, 

encumbrance, claim or charge before making an advance for the purpose of preventing or removing the same.  

Grantor shall indemnify Beneficiary for all losses, expenses, damage, claims and causes of action, including 

reasonable attorneys’ fees, incurred or accruing by reason of any acts performed by Beneficiary pursuant to the 
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provisions of this paragraph 12.6 or by reason of any other provision in the Security Documents.  All sums paid by 

Beneficiary pursuant to this paragraph 12. 6, and all other sums expended by Beneficiary to which it shall be entitled 

to be indemnified, together with interest thereon at the Default Rate (as defined in the Note) from the date of such 

payment or expenditure, shall constitute additions to the Indebtedness, shall be secured by the Security Documents 

and shall be paid by Grantor to Beneficiary upon demand. 

 

12.7 Covenants Running with the Land.  All Obligations contained in the Security Documents are 

intended by the parties to be, and shall be construed as, covenants running with the Mortgaged Property. 

 

12.8 Successors and Assigns.  Subject to the provisions of paragraph 6.8 hereof, all of the terms of the 

Security Documents shall apply to, be binding upon and inure to the benefit of the parties thereto, their successors, 

assigns, heirs and legal representatives, and all other persons claiming by, through or under them. 

 

12.9 No Waiver; Severability.  Any failure by Trustee or Beneficiary to insist, or any election by 

Trustee or Beneficiary not to insist, upon strict performance by Grantor of any of the terms, provisions or conditions 

of the Security Documents shall not be deemed to be a waiver of same or of any other terms, provisions or 

conditions thereof; and Trustee or Beneficiary shall have the right at any time or times thereafter to insist upon strict 

performance by Grantor of any and all of such terms, provisions and conditions.  The Security Documents are 

intended to be performed in accordance with, and only to the extent permitted by, all applicable Legal 

Requirements.  If any provision of any of the Security Documents or the application thereof to any person or 

circumstance shall, for any reason and to any extent, be invalid or unenforceable, then neither the remainder of the 

instrument in which such provision is contained nor the application of such provision to other persons or 

circumstances nor the other instruments referred to hereinabove shall be affected thereby, but rather shall be 

enforced to the greatest extent permitted by law. 

 

12.10 Entire Agreement and Modification.  The Security Documents contain the entire agreements 

between the parties relating to the subject matter hereof and thereof, and all prior agreements relative thereto which 

are not contained herein or therein are terminated.  The Security Documents may not be amended, revised, waived, 

discharged, released or terminated orally, but only by a written instrument or instruments executed by the party 

against which enforcement of the amendment, revision, waiver, discharge, release or termination is asserted.  Any 

alleged amendment, revision, waiver, discharge, release or termination which is not so documented shall not be 

effective as to any party. 

 

12.11 Execution by Counterparts.  To facilitate execution, this instrument may be executed in as many 

counterparts as may be convenient or required.  It shall not be necessary that the signature or acknowledgment of, or 

on behalf of, each party, or that the signature of all persons required to bind any party, or the acknowledgment of 

such party, appear on each counterpart.  All counterparts shall collectively constitute a single instrument.  It shall not 

be necessary in making proof of this instrument to produce or account for more than a single counterpart containing 

the respective signatures of, or on behalf of, and the respective acknowledgments of, each of the parties hereto.  Any 

signature or acknowledgment page to any counterpart may be detached from such counterpart without impairing the 

legal effect of the signatures of acknowledgments thereon and thereafter attached to another counterpart identical 

thereto except having attached to it additional signature or acknowledgment pages. 

 

12.12 Applicable Law.  THE SECURITY DOCUMENTS ARE FULLY PERFORMABLE IN COLLIN 

COUNTY, TEXAS, AND SHALL BE GOVERNED BY AND CONSTRUED ACCORDING TO THE LAWS OF 

THE STATE OF TEXAS FROM TIME TO TIME IN EFFECT EXCEPT TO THE EXTENT PREEMPTED BY 

UNITED STATES FEDERAL LAW.  IF THE NOTE RECITES THAT THE REAL PROPERTY SUBJECT TO 

THE SECURITY DOCUMENTS IS “RESIDENTIAL REAL PROPERTY” AND THE INDEBTEDNESS IS 

SECURED BY A FIRST LIEN ON RESIDENTIAL REAL PROPERTY WITHIN THE MEANING OF PART A, 

TITLE V OF THE DEPOSITORY INSTITUTIONS DEREGULATION AND MONETARY CONTROL ACT OF 

1980, AS AMENDED, AND THE REGULATIONS PROMULGATED THEREUNDER, THEN, THE 

FOLLOWING PROVISIONS OF THIS PARAGRAPH 12.12 SHALL BE INAPPLICABLE.  HOWEVER, IF, 

FOR ANY REASON, THE PROVISION OF PART A, TITLE V OF THE ACT SHALL BE FOUND NOT TO 

EXEMPT ANY AND ALL INTEREST AND OTHER CHARGES PAYABLE IN CONNECTION WITH THE 

INDEBTEDNESS FROM ANY LIMITATION OTHERWISE APPLICABLE, THEN THE FOLLOWING 

PROVISIONS SHALL APPLY.  It is expressly stipulated and agreed to be the intent of Grantor and Beneficiary at 
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all times to comply with applicable Texas law governing the maximum rate or amount of interest payable on the 

Indebtedness (or applicable United States federal law to the extent that it permits Beneficiary to contract for, charge, 

take, reserve or receive a greater amount of interest than under Texas law).  If the applicable law is ever judicially 

interpreted so as to render usurious any amount called for under the Note or under any of the other Security 

Documents, or contracted for, charged, taken, reserved or received with respect to the Indebtedness, or if 

Beneficiary’s exercise of the option to accelerate the maturity of the Note or if any prepayment by Grantor results in 

Grantor having paid any interest in excess of that permitted by applicable law, then it is Grantor’s and Beneficiary’s 

express intent that all excess amounts theretofore collected by Beneficiary be credited on the principal balance of the 

Note (or, if the Note and all other Indebtedness have been or would thereby be paid in full, refunded to Grantor), and 

the provisions of the Note and the other Security Documents immediately be deemed reformed and the amounts 

thereafter collectible hereunder and thereunder reduced, without the necessity of the execution of any new 

documents, so as to comply with the applicable law, but so as to permit the recovery of the fullest amount otherwise 

called for hereunder or thereunder.  All sums paid or agreed to be paid to Beneficiary for the use, forbearance or 

detention of the Indebtedness shall, to the extent permitted by applicable law, be amortized, prorated, allocated and 

spread throughout the full term of such indebtedness until payment in full so that the rate or amount  of interest on 

account of such indebtedness does not exceed the usury ceiling from time to time in effect and applicable to the 

indebtedness evidenced by the Note for so long as debt is outstanding under the Security Documents.  To the extent 

that Beneficiary is relying on the Texas Finance Code to determine the maximum rate (“Maximum Rate”) payable 

on the Indebtedness, Beneficiary will utilize the higher of indicated “Weekly Ceiling’ or the “Quarterly Ceiling” 

from time to time in effect as provided in the Sections 303.002, 303.003, 303.006 and 303.009 of the Texas Finance 

Code, as amended.  To the extent United States federal law permits Beneficiary to contract for, charge or receive a 

greater amount of interest, Beneficiary will rely on United States federal law instead of Section 303.009 of the Texas 

Finance Code, as amended, for the purpose of determining the Maximum Rate.  Additionally, to the extent permitted 

by applicable law not in effect, Beneficiary may, at its option and from time to time, implement any other method of 

computing the Maximum Rate under such Section 303.009 of the Texas Finance Code, as amended, or under other 

applicable law by giving notice, if required, to Grantor as provided by applicable law now or hereafter in effect.  In 

no event shall the provisions of Section 346 et. seq. of the Texas Finance Code (which regulates certain revolving 

credit loan accounts and revolving tri-party accounts) apply to the indebtedness evidenced hereby.  Notwithstanding 

anything to the contrary contained herein or in any of the other Security Documents, it is not the intention of 

Beneficiary to accelerate the maturity of any interest that has not accrued at the time of such acceleration or to 

collect unearned interest at the time of such acceleration. 

 

12.13 Subrogation.  If any or all of the proceeds of the Note have been used to extinguish, extend or 

renew any indebtedness heretofore existing against the Mortgaged Property, then, to the extent of such funds so 

used, Beneficiary shall be subrogated to all of the rights, claims, liens, titles and interests existing against the 

Mortgaged Property heretofore held by, or in favor of, the holder of such indebtedness and such former rights, 

claims, liens, titles and interests, if any, are not waived but rather are continued in full force and effect in favor of 

Beneficiary and are merged with the lien and security interest created herein as cumulative security for the 

repayment of the Indebtedness and the satisfaction of the Obligations. 

 

12.14 Headings.  The Article, paragraph and subparagraph entitlement hereof are inserted for 

convenience of reference only and shall in no way alter, modify or define, or be used in construing, the text of such 

Articles, paragraphs or subparagraphs. 

 

12.15 Tax and Insurance Escrow.  In the event that an Event of Default occurs with respect to insurance 

or the payment of taxes herein, and if requested by Beneficiary, Grantor shall pay to Beneficiary monthly, annually, 

or as otherwise directed by Beneficiary, an amount (“Escrowed Sums”) equal to the sum of (a) the annual 

Impositions (estimated by Beneficiary, wherever necessary) to become due for the tax year during which such 

payment is so directed and (b) the insurance premiums for the same year for those insurance policies as are required 

hereunder.  If Beneficiary determines that any amounts theretofore paid by Grantor are insufficient for the payment 

in full of such Impositions and insurance premiums, Beneficiary shall notify Grantor of the increased amounts 

required to provide a sufficient fund, whereupon Grantor shall pay to Beneficiary within thirty (30) days thereafter 

the additional amount as stated in Beneficiary’s notice.  The Escrowed Sums may be held by Beneficiary in non-

interest-bearing accounts and may be commingled with Beneficiary’s other funds.  Upon assignment of this Deed of 

Trust, Beneficiary shall have the right to pay over the balance of the Escrowed Sums then in its possession to its 

assignee whereupon the Beneficiary and its Trustee shall then become completely released from all liability with 
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respect thereto.  Upon full payment of the Indebtedness or at such earlier time as Beneficiary may elect, the balance 

of the Escrowed Sums in its possession shall be paid over to Grantor and no other party shall have any right of claim 

thereto.  If no Event of Default shall have occurred and be continuing hereunder, the Escrowed Sums shall, at the 

option of Beneficiary, be repaid to Grantor in sufficient time to allow Grantor to satisfy Grantor’s obligations under 

the Security Documents to pay the Impositions and the required insurance premiums or be paid directly to the 

Governmental Authority and the insurance company entitled thereto.  If an Event of Default shall have occurred and 

be continuing hereunder, however, Beneficiary shall have the additional option of crediting the full amount of the 

Escrowed Sums against the Indebtedness.  Notwithstanding anything to the contrary contained in this paragraph 

12.15 or elsewhere in this Deed of Trust, Beneficiary hereby reserves the right to waive the payment by Grantor to 

Beneficiary of the Escrowed Sums, and, in the event Beneficiary does so waive rights to insist, at any subsequent 

time or times, that such payments be made in accordance herewith. 

. 

12.16 Singular and Plural.  When the context required, singular nouns and pronouns include the plural 

and any reference to the Gallaghers includes Stephen H. Gallagher and Lynn J. Gallagher, jointly and severally. 

 

Article 13 

HAZARDOUS SUBSTANCES PROVISIONS 

13.1 Compliance with Environmental Laws.  As used below, and in any of the other Security 

Documents, “Hazardous Substances” shall mean and include, but shall not be limited to, any element, agent, 

constituent, substance, compound or mixture, including disease-causing agents, which after release into the 

environment and upon exposure, ingestion, inhalation, or assimilation into any organism, either directly or 

indirectly, will or may reasonably be anticipated to cause death, disease, behavior abnormalities, cancer, genetic 

mutation, physiological malfunctions, including malfunctions in reproduction, or physical deformations in such 

organisms or their offsprings, and all hazardous, infectious and toxic substances, agents, constituents, wastes or 

materials, any pollutants, or contaminates (including, without limitation, asbestos, polychlorinated biphenyls and 

raw materials which include hazardous constituents), or any other similar substances, or materials which are 

included under or regulated by any local, state or federal law, rule or regulation pertaining to environmental health 

and safety compliance, regulation, contamination, clean-up or disclosure, including, without limitation, the 

Comprehensive Environmental Response, Compensation and Liability Act of 1980, as now or hereafter amended 

(“CERCLA”), the Resource Conservation and Recovery Act, as now or hereafter amended (“RCRA”), the 

Superfund Amendments and Reauthorization Act of 1986, as now and hereafter amended (“SARA”), the Toxic 

Substances Control Act, as now or hereafter amended (“TSCA”), the Occupational Safety and Health Act, as now or 

hereafter amended (“OSHA”), The Clean Water Act, as now or hereafter amended (“CWA”), and the Clean Air Act, 

as now or hereafter amended (“CAA”), or state superlien or environmental health and safety clean-up or disclosure 

statutes (all such laws, rules and regulations being referred to collectively as “Environmental Laws”).  Grantor 

warrants, represents and covenants as follows: 

 

(a) Neither the Grantor nor any other person or entity for whose conduct it is or may be 

responsible is (i) subject to any private or governmental lien or judicial or administrative notice, order or action 

relating to Hazardous Substances or environmental health and safety problems, impairments or liabilities with 

respect to any real property or (ii) is in, or with any applicable notice and/or lapse of time, and/or failure to take 

certain curative or remedial actions, will be in, either direct or indirect violation of any Environmental Laws.  

Grantor, and any other person or entity for whose conduct it is or may be responsible has not: (i) entered into or been 

subject to any consent decree, compliance order, or administrative action, or (ii) received any request for 

information from any environmental health and safety agency. 

(b) Grantor shall not allow any Hazardous Substances to exist or be generated, stored, 

located, discharged, transported, possessed, managed, processed or otherwise handled on or from the Mortgaged 

Property and shall comply with all Environmental Laws affecting the Mortgaged Property. 

(c) Grantor shall immediately notify Beneficiary should Grantor become aware of (i) any 

Hazardous Substance or other environmental health and safety problem or liability with respect to the Mortgaged 

Property, (ii) any lien, action or notice of the nature described in subparagraph (b) above, or (iii) any litigation or 

threat of litigation relating to any alleged unauthorized release of any Hazardous Substance or the existence of any 
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Hazardous Substance or other environmental health and safety contamination, liability or problem with respect to or 

arising out of or in connection with the Mortgaged Property.  Grantor shall, at its own cost and expense, take all 

actions (to the extent and at the time or form time to time) as shall be necessary or advisable for the clean-up of the 

Mortgaged Property, including all removal, containment and remedial actions in accordance with all applicable 

Environmental Laws (and in all events in a manner satisfactory to Beneficiary), and shall further pay or cause to be 

paid at no expense to Beneficiary all clean-up, administrative, and enforcement costs of applicable governmental 

agencies or the parties protected by such Environmental Laws which may be asserted against the Mortgaged 

Property, the owner thereof or a lienholder secured thereby.  All costs (including, without limitation, those costs set 

forth above), damages, liabilities, losses, claims, expenses (including attorneys’ fees and disbursements) which are 

incurred by Beneficiary, without the requirement that Beneficiary wait for the ultimate outcome of any litigation, 

claim or other proceeding, shall be Indebtedness secured hereby and shall be paid by Grantor to Beneficiary within 

ten (10) days after notice to Grantor from Beneficiary itemizing the amounts incurred to the effective date of such 

notice. 

(d) Grantor hereby covenants and agrees not to do or take any action or omit or fail to take 

any such action which will result in the unauthorized release of any Hazardous Substance or the existence of any 

Hazardous Substance or other environmental health and safety contamination, liability or problem with respect to 

the Mortgaged Property.  Upon any such unauthorized release or discovery of the existence of any such Hazardous 

Substance or other environmental health and safety contamination, liability or problem, Grantor agrees to promptly 

give written notice to Beneficiary of the exact nature, scope and extent thereof. 

13.2 Indemnity.  Grantor hereby agrees to indemnify and hold harmless Beneficiary, and its officers, 

directors, partners, employees and agents, against any liability, loss, claim, damage or expense (including attorneys’ 

fees and disbursements) to which any of the foregoing parties may become subject insofar as they may arise out of 

or are based upon any of the foregoing: 

(a) Any violation or claim of violation by Grantor, or its successors or assigns, of 

Environmental Laws with respect to the Mortgaged Property, or any governmental or judicial claim, order of 

judgment with respect to the Mortgaged Property; 

(b) Any breach of any of the warranties, representations and covenants by Grantor contained 

in the Security Documents with respect to Hazardous Substances or Environmental Laws. 

This indemnity shall not be subject to any exculpation, non-recourse or other limitation of liability 

provisions in the Security Documents, and Grantor acknowledges that its obligations pursuant to this indemnity are 

unconditional, and are not limited by any such exculpation, non-recourse or similar limitation of liability provisions 

in the Security Documents. 

 

13.3 Survival.  All warranties and representations above shall be deemed to be continuing and shall 

remain true and correct in all material respects until the Indebtedness has been paid in full, the Obligations 

completely satisfied, and any limitations period with respect to any claims under each of the Environmental Laws 

has expired.  Grantor’s covenants above shall survive any exercise of any remedy by Beneficiary under the Security 

Documents, including foreclosure of the lien of the Deed of Trust (or deed in lieu thereof or similar actions to the 

same effect), even if, as a part of such foreclosure, deed in lieu of foreclosure or similar action, the Indebtedness is 

satisfied in full.  It shall, at the option of Beneficiary, be an Event of Default hereunder and under each of the 

Security Documents if any of the representations or warranties now be or at any time hereafter become untrue or 

misleading or if the Mortgaged Property, or any other property owned by Grantor, become subject to any claim, 

notice, or action of a nature described in paragraph 13.1(b) hereof.  In addition to all other remedies that Beneficiary 

may have as a result of an Event of Default, Beneficiary may accelerate payment of the Note as provided herein and 

in the Security Documents. 

 

Exhibit C to Settlement Agreement
EXHIBIT 1

Case 3:13-cv-00196-GCM   Document 120-1   Filed 11/25/14   Page 39 of 42



 

DEED OF TRUST, SECURITY AGREEMENT AND ASSIGNMENT OF RENTS, Page 23 

EXECUTED as of the date and year first above written. 

GRANTOR: 

 

       

Stephen H. Gallagher, both individually 

and in his capacity as Trustee of The 

Gallagher Family Trust 

 

 

       

Lynn J. Gallagher, both individually and in 

her capacity as Trustee of The Gallagher 

Family Trust 
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STATE OF TEXAS   § 

§ 

COUNTY OF _________________  § 

BEFORE ME, the undersigned, a Notary Public in and for said County and State on this day personally 

appeared Stephen H. Gallagher and known to me to be the person who executed the foregoing instrument, 

who acknowledged to me that he executed the same for the purposes and consideration therein expressed. 

 

GIVEN UNDER MY HAND AND SEAL OF OFFICE, this ____ day of November 2014. 

________________________________ 

Notary Public, State of Texas 

 

 

 

STATE OF TEXAS   § 

§ 

COUNTY OF _________________  § 

BEFORE ME, the undersigned, a Notary Public in and for said County and State on this day personally 

appeared Lynn J. Gallagher and known to me to be the person who executed the foregoing instrument, who 

acknowledged to me that she executed the same for the purposes and consideration therein expressed. 

 

GIVEN UNDER MY HAND AND SEAL OF OFFICE, this ____ day of November 2014. 

________________________________ 

Notary Public, State of Texas 
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EXHIBIT “A” 

 

LOT 18, BLOCK M OF TWIN CREEKS PHASE 6A, AN ADDITION TO THE CITY OF ALLEN, COLLIN 

COUNTY, TEXAS. ACCORDING TO THE AMENDED PLAT THEREOF RECORDED IN VOLUME Q, PAGE 

203, MAP RECORDS, COLLIN COUNTY, TEXAS. 
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