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U.S. COMMODITY FUTURES TRADING 
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v. 
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THE JHM FOREX ONLY POOL (f/k/a 

THE JHM FOREX ONLY POOL, LP), and 

FOREX TRADING AT HOME, 

 

Relief Defendants. 

 

 

 

 

 

 

RECEIVER’S MEMORANDUM OF LAW 

IN SUPPORT OF THE RECEIVER’S 

REPORT ON CLAIMS, OBJECTIONS TO 

CLAIMS AND RECOMMENDATIONS 

REGARDING CLAIMS 

 

Joseph W. Grier, III, the duly-appointed receiver in this case (the “Receiver”), by and 

through counsel, hereby files this Memorandum of Law in support of the Receiver’s Report on 

Claims, Objections to Claims and Recommendations Regarding Claims (Doc. No. 139) (the 

“Claims Report”), and respectfully represents as follows: 

I. INTRODUCTION 

Through the Secured Claims,
1
 a limited subset of Customers seeks a priority in payment 

from the Estate to the detriment of all other victims of the Defendants’ Ponzi Scheme.  As a 

matter of law, the Secured Claims assert security interests that (a) are based on an invalid 

security agreement and (b) were never perfected.  As a matter of equity, the Secured Claims 

should be treated with the same priority as all other claims against the Estate by the Defendants’ 

victims, all of whom suffered a similar injury at the hands of Mason. 

                                                 
1
  Capitalized terms not otherwise defined herein shall have the meanings prescribed in the Claims Report. 
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II. PROCEDURAL AND FACTUAL BACKGROUND
2
 

A. HISTORY OF MASON’S PONZI SCHEME 
 

Beginning in 2010, Mason and the other Defendants solicited and accepted funds from 

hundreds of individuals and entities purportedly for the primary purpose of pooling such funds in 

one or more accounts owned and controlled by Mason to be ultimately traded in off-exchange 

foreign currency contracts (“FOREX”).  See Martinez Aff., ¶ 4(a).  Mason was, at all relevant 

times, the sole and exclusive owner of the entity Defendants and of JHM Holdings, LLC, a Nevis 

limited liability company (“JHM”). 

In soliciting funds from potential Customers, Mason would generally make outlandish 

promises, especially considering the risks associated with FOREX trading, such as:  

(a) guaranteeing that Customers would not lose their principal investment; and (b) predicting 

profits ranging from 300% to 600% per annum.  See id., ¶ 4(f). 

For example, in Defendants’ “Operations Policy” (revised as of March 26, 2012
3
), a copy 

of which is attached hereto as Exhibit 1, Mason represents to Customers that all of his 

commissions earned on FOREX trading were preserved in either trading accounts or deposit 

accounts for the purpose of guaranteeing Customers’ capital contributions.  See Ex. 1 at 2.  

Mason also represented that he conveyed legal title to his earned commissions and all of 

Defendant JHM Forex Only Pool’s assets to an irrevocable trust, of which all Customers were 

                                                 
2
  The “General Case Background” provided in the Claims Report is incorporated herein by reference.  In 

addition, the Affidavit of Michael Martinez attached hereto and referred to as “Martinez Aff.” supports many of the 

factual allegations made by the Receiver herein. 
3
  Even though Mason periodically revised the rules governing his FOREX trading venture to keep the Ponzi 

Scheme going, the “guarantee language” quoted above never materially changed.  In a version of the same policy 

revised as of October 9, 2012 (a copy of which is attached hereto as Exhibit 2)—in addition to including the same 

language regarding all assets being in a trust for the benefit of all Customers—Mason promised Customers that he 

would “leave[] the majority of performance earnings, less necessary operating capital withdrawals, within the Pool 

to build a fund that in the future will guarantee one hundred (100%) percent of investor’s personally invested 

capital.”  See Ex. 2 at 1, 2.  In the original “Operations & Procedures” document disseminated to Customers 

participating in “The JHM Forex Only Pool” (a copy of which is attached hereto as Exhibit 3), Mason represented to 

Customers that all of his commissions earned on FOREX trading for Customers’ benefit were reserved in certain 

trading accounts for the purpose of guaranteeing Customers’ capital contributions.  See Ex. 3 at 4. 

Case 3:13-cv-00196-GCM   Document 140   Filed 02/25/15   Page 2 of 16



 3 

purportedly beneficiaries.  See Ex. 1 at 2.  The “Operations Policy” also purports to act “as a 

written guarantee that [funds personally invested by Customers who did not take back “loans” 

from Mason] are guaranteed by either [Mason’s] earnings or future earnings, receivables on 

loans made to other account holders or deposits and assets held in Trust for account holders 

benefit.”  See Ex. 1 at 3. 

Similarly, Mason also promised security interests to Customers, or otherwise assured 

Customers that their investments were backed by Defendants’ assets, in order to induce further 

investments.  For example, on January 3, 2013, Mason sent an email (a copy of which, with 

attachments, is attached hereto as Exhibit 4) to all, or substantially all, of his Customers seeking 

additional investments and promising a security interest in Defendants’ real property assets and 

equipment.  See Ex. 4. 

Between 2010 and the entry of the Restraining Order freezing Mason’s operations on 

March 27, 2013, Defendants received between $5.3 million and $5.5 million from Customers.  

Martinez Aff., ¶ 4(b).  Of that $5.3–$5.5 million, only about $1.9 million to $2.0 million was ever 

transferred to Mason’s FOREX trading account(s).  Id., ¶ 4(c).  No specific Customer’s 

investment was ever earmarked or otherwise identified in Mason’s bookkeeping as being 

transferred to Mason’s FOREX trading account(s).  Id., ¶ 4(d). 

Rather, Mason commingled all participant investments in multiple deposit accounts 

owned by Defendants and frequently transferred funds between such deposit accounts and 

Mason’s FOREX trading account(s).  Martinez Aff., ¶ 4(e).  Upon information and belief, Mason 

completely fabricated daily reports or account statements and transmitted the same to Customers.  

Despite the daily reporting of substantial profits to Customers, Mason, by way of unfavorable 
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trading decisions, lost approximately $1.0 million of the $1.9–$2.0 million in principal actually 

traded in FOREX.  See Martinez Aff., ¶ 4(f). 

Not surprisingly based on the foregoing, Mason also did not preserve his commissions 

earned from FOREX trading in any trading account or deposit account for the benefit of 

Customers.  Instead, the remaining $3.4–$3.6 million or so of the $5.3–$5.5 million invested by 

Customers was used for primarily three purposes.  See Martinez Aff., ¶ 5.  First, Mason used 

some of the funds invested by Customers to satisfy ordinary business expenses incurred by 

Defendants, including certain tax obligations and payroll expenses.  Id.  Second, Mason diverted 

Customers’ funds from Defendants to satisfy the personal living expenses and purchase assets 

for the benefit of Mason and Mason’s extended family.  Id.  Third, Mason diverted Customers’ 

funds from Defendants to make payments to other Customers based on fictitious profits in order 

to keep the Ponzi Scheme going.  Id. 

At no point in time (i) did Defendants have assets sufficient to return the principal 

invested by all Customers, (ii) did the sum of Defendants’ assets equal or exceed Defendants’ 

liabilities at a fair valuation, or (iii) did Defendants’ FOREX trading activities produce a 

profitable return.  See id., ¶ 4(h)–(j). 

B. RECEIVER’S ADMINISTRATION OF THE ESTATE 
 

To date, the Receiver has recovered between $1,000,000 and $1,500,000 of Receivership 

Assets for the benefit of the Estate.  The aggregate amount of claims submitted to the Receiver 

totals approximately $3,800,000.00, and, through the Claims Report, the Receiver recommends 

that the Court allow approximately $3,700,000.00 of such claims.  After factoring in expenses 

incurred in the administration of the Estate, the Receiver anticipates distributing to claimants 

between 25% and 30% of their principal investments with Defendants. 
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C. AGREEMENTS WITH “NOTE PURCHASERS” 
 

On December 1, 2014, each of the following Customers, by and through counsel, filed a 

Notice of Claim Asserting Security Interest in Certain Receivership Assets (Doc. No. 121–125) 

(collectively, the “Secured Claims”):  Nancy Fairly (Doc. No. 121); M. Everett Smith (Doc. 

No. 122); Gail J. Spires (Doc. No. 123); Katherine C. Moreland (Doc. No. 124); Mark Chandler 

(Doc. No. 125); Ashton Chandler (Doc. No. 125); William H. Gilbert (Doc. No. 125); and 

Courtney A. Chandler (Doc. No. 125) (collectively, the “Secured Claimants”). 

Each of the Secured Claims included the following as documentary support: 

(a) a “Private Placement Offering” of “$100 million aggregate principal 

amount of senior secured notes due 2017 hereinafter referenced as the 

(‘Units’)” signed by Mason as the manager for JHM (the “PPO”); 

 

(b) a “Contract Agreement”—signed by Brandon L. Sexton as President of 

Defendant Forex Trading at Home Association and by Mason as the 

manager for JHM—attached as Exhibit A to the PPO; 

 

(c) a projected “Sources and Uses of Funds” schedule for JHM attached as 

Exhibit B to the PPO; 

 

(d) a “Security Agreement”—signed by Mason’s accountant, Bob 

Drumwright, as the “Secured Party/Escrow Agent” and by Mason on 

behalf of both JHM and “The JHM Trust” as debtors—attached as 

Exhibit C to the PPO (the “Security Agreement”); 

 

(e) an Assignment signed by Drumwright (the “Assignment”); and  

 

(f) a “Subscription Agreement” signed by Mason as the manager of JHM and 

by each of the Secured Claimants (the “Subscription Agreement”). 

 

See Doc. No. 121 at 4–27; Doc. No. 122 at 4–27; Doc. No. 123 at 4–27; Doc. No. 124 at 4–51; 

Doc. No. 125-1; Doc. No. 125-2; Doc. No. 125-3; Doc. No. 125-4; and Doc. No. 125-5.
4
 

As set forth in the PPO, the Secured Claimants would be purchasing “units” in undefined 

“senior secured notes,” bearing interest at a rate of 12% per annum plus a “success fee” of up to 

                                                 
4
  For ease of reference, a copy of the PPO, including the “Contract Agreement,” “Sources and Uses of 

Funds,” Security Agreement and Assignment, is attached hereto as Exhibit 5. 
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49% of JHM’s profits or earnings from FOREX trading and related activities conducted by 

Defendants.
5
  See Ex. 5 at 1, 3.  The PPO also provides that the units will be secured by certain 

property and assets of JHM and JHM’s Manager, presumably Mason.  Id. at 1, 5.
6
  Further, the 

PPO explains that JHM will “establish an escrow account to act as a clearing account for the 

receipt of funds directed to the purchase of Units.”  Id.  According to the terms of the PPO, 

Drumwright would serve as the escrow agent for said account, obligated to deliver the purchase 

money to JHM “[i]mmediately upon clearing.”
7
  Id. 

The “Contract Agreement” attached to the PPO as Exhibit A evidences JHM’s purported 

source of revenue, a partnership with Defendant Forex Trading at Home Association whereby 

JHM shares in the profits received by Defendant Forex Trading at Home Association from 

FOREX trading and related activities in exchange for a license from JHM of certain intellectual 

property developed by Mason.  See id. at 5–7, 9–10.  The “Sources and Uses of Funds” attached 

to the PPO as Exhibit B demonstrates how Mason intended to spend the money raised from the 

sale of units in the senior secured notes and included $50 million on uses other than Forex 

trading (such as startup and operating loans, interest, marketing and sales expenses and $30 

million to acquire intellectual property from “the Company’s Manager”).  Id. at 5, 11 

                                                 
5
  The calculation of the “success fee” is as poorly defined in the PPO as the secured notes purportedly 

backing the units being purchased.  See Ex. 5 at 1, 3.  The Receiver has searched Defendants’ books and records for 

the “senior secured notes” described in the PPO but has failed to find any draft or executed copies of the same.  See 

Martinez Aff., ¶ 6.  Upon information and belief, Mason never drafted or signed any “senior secured notes” 

purportedly backing the PPO. 
6
  The PPO and Security Agreement are inconsistent and ambiguous as to what property is pledged.  The PPO 

(see Ex. 5 at 1, lines 8–9) promises a security interest in “[c]ertain present and future undertakings, property and 

assets of the Company [JHM] and the Company’s Manager.”  Also, the PPO (see Ex. 5 at 5, lines 16–18) promises a 

security interest in “all cash, chattels, property, equipment, accounts receivables and proceeds of and from any 

source due the Company and/or its Manager.”  The Security Agreement (see Ex. 5 at 12, lines 10–11) pledges as 

collateral “[p]roperty, equipment, current and future cash receipts, chattels, accounts receivable of JHM Holdings, 

LLC, Debtor and/or its Manager, James H. Mason, Debtor.” 
7
  Based on the Receiver’s review of Defendants’ books and records, rather than Drumwright immediately 

transferring the purchase money to JHM, Mason and Mason’s ex-stepson, Brandon York, had signatory authority for 

the Drumwright escrow/clearing account and freely transferred funds from said account to various other deposit 

accounts maintained by Defendants.  Martinez Aff., ¶ 7. 
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Through the Security Agreement, JHM
8
 grants Drumwright—as “Escrow Agent of 

[JHM] on behalf of the purchasers of Units issued by [JHM] through [the PPO]”—a security 

interest in the “Property, equipment, current and future cash receipts, chattels, accounts 

receivable of JHM Holdings, LLC” and—depending on how one reads the collateral 

description—a security interest either in the accounts receivable of Mason or a security interest 

in the “Property, equipment, current and future cash receipts, chattels, [and] accounts receivable” 

of Mason.  Id. at 12.  The Security Agreement purports to secure payment of “[a]ll obligations 

and liabilities of [JHM] to [Drumwright].”
9
  Id.  The Assignment appears immediately after the 

Security Agreement’s signature page, whereby Drumwright, individually, assigns all of his 

interest as the secured party under the Security Agreement to purchasers of units pursuant to the 

PPO.  Id. at 17. 

Finally, the Subscription Agreement is the contract executed by JHM and each of the 

Secured Claimants, in which the Secured Claimant’s personal information was provided to JHM, 

the number of units that the Secured Claimant wished to purchase was identified and the Secured 

Claimant agreed to be bound by the terms and conditions set forth in the PPO.  According to 

these Subscription Agreements, the Secured Claimants purchased the following number of units 

in the following amounts on the following dates: 

                                                 
8
  Although the Security Agreement only lists JHM as the Debtor-party in the body of the contract, the 

Security Agreement is signed by both JHM and The JHM Trust (the “Mason Trust”) as Debtors.  Compare Ex. 5 at 

12 with Ex. 5 at 16.  For purposes of the analysis appearing in this Memorandum, the Receiver will assume that 

JHM and/or the Mason Trust was the proper party, and wielded the authority necessary, to grant a security interest in 

all of Mason’s property and that the “Collateral” described in the Security Agreement includes all Receivership 

Assets.  However, the Receiver reserves the right to conduct an analysis of the Estate to determine which 

Receivership Assets are “Collateral” as defined by the Security Agreement (i.e., those assets that Mason transferred 

to the Mason Trust) and which Receivership Assets are unencumbered by the Secured Claimants’ interests (i.e., 

those assets held in the name of the Defendants) in the event the Court determines that such security interests are 

enforceable against the Estate. 
9
  It is unclear from the documents attached to the Secured Claims themselves what obligations, if any, JHM 

owed to Drumwright as Escrow Agent. 
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Secured Claimant # of Units Dollar Amount Date
10

 

IRA Services Trust Co. CFBO Nancy Fairley 4 $20,000.00 3/15/13 

M. Everett Smith 5 $25,000.00 3/14/13 

Gail J. Spires 20 $100,000.00 2/07/13 

IRA Services Trust Co. CFBO Katherine Moreland 4 $20,000.00 3/18/13 

Katherine C. Moreland 1 $5,000.00 2/26/13 

IRA Services Trust Co. CFBO Mark Chandler 5 $25,000.00 3/15/13 

Mark Chandler 5 $25,000.00 2/28/13 

Ashton Chandler 1 $5,000.00 2/26/13 

William H. Gilbert 10 $50,000.00 2/26/13 

Courtney A. Chandler 1 $5,000.00 2/26/13 

 

III. ARGUMENT 

A. APPLICABLE LEGAL STANDARDS 

 

It has been long held that a federal equity receiver “takes property subject to all liens, 

priorities, or privileges existing or accruing under the laws of the state.”  See Marshall v. People 

of State of New York, 254 U.S. 380, 385 (1920).
11

  A court supervising a federal equity 

receivership “must respect contract rights” which “cannot be affected by the principal of equality 

of distribution.”  See S.E.C. v. Management Solutions, Inc., 2013 WL 594738, at *3–4 (D.Utah 

Feb. 15, 2013) (citing Ticonic Nat’l Bank v. Sprague, 303 U.S. 406, 412 (1938)); see also 

Manufacturer’s Finance Co. v. McKey, 294 U.S. 442, 448–49 (1935). 

B. BY ITS EXPRESS TERMS, THE SECURITY AGREEMENT DOES NOT SECURE OBLIGATIONS 

OWED TO ANY OF THE SECURED CLAIMANTS 
 

Though the Receiver stands in the shoes of Defendants and the Estate is bound by pre-

receivership contracts entered into by the Defendants, the Security Agreement, here, by its 

express terms, does not secure the obligations underlying the Secured Claims.  Rather, the 

                                                 
10

  The dates shown in the above chart are based on the time the purchase money actually cleared into the 

Drumwright escrow/clearing account, not necessarily the dates listed in the Subscription Agreements. 
11

  North Carolina law applies the same rule to equity receiverships.  See, e.g., Wood v. Woodbury & Pace, 

Inc., 217 N.C. 356, 8 S.E.2d 240, 243 (1940) (“the general rules is that a receiver receives all property impressed 

with all existing rights and equities of creditors and that any liens remain unaffected by the receivership, and that it 

as much the duty of the receiver to protect valid preferences and priorities as it is to make just distribution among 

general creditors”). 
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Security Agreement grants Drumwright, as Escrow Agent (the “Secured Party” under the 

contract), a security interest in certain of JHM’s and Mason’s property to secure payment of 

“obligations and liabilities of [JHM] to Secured Party.”  Ex. 5 at 12.  The Security Agreement 

does not secure any obligations owed to the Secured Claimants, including any obligations arising 

out of the PPO or otherwise resulting from unit purchases; the Security Agreement only secures 

obligations owed to the “Secured Party” (i.e., Drumwright).  See id.  Furthermore, there is no 

indication in any of the Secured Claims that Drumwright acted as agent for, or otherwise 

represented, the Secured Claimants in executing the Security Agreement such that a Secured 

Claimant could be considered a “Secured Party” thereunder.
12

  As the obligations upon which the 

Secured Claims are based are not the same obligations secured by the Security Agreement, the 

Security Agreement does not support the contentions made in the Secured Claims. 

This conclusion remains unaffected by the Assignment, through which Drumwright 

assigned his interest as the Secured Party under the Security Agreement to all purchasers of units 

(e.g., the Secured Claimants).  See id. at 17.  Absent any evidence that Drumwright also 

transferred or assigned a corresponding debt obligation owed to Drumwright by JHM,
13

 the 

Assignment is a nullity or otherwise meaningless under the law.  See Carpenter v. Longan, 83 

U.S. 271, 274 (1872) (recognizing that an “assignment of the note carries the mortgage with it, 

while an assignment of the latter alone is a nullity”); see also Belton v. Farmers’ & Merchants’ 

                                                 
12

  Indeed, if the unit purchasers were truly the “Secured Party(ies)” in the Security Agreement, then the 

Assignment would be wholly superfluous.  The role of Drumwright in the context of this PPO was limited to 

disbursing funds to JHM once the purchase funds cleared the deposit account (see Ex. 5 at 5); Drumwright in no 

way represented any interest of any of the Secured Claimants in connection with the transactions at issue. 
13

  It is doubtful that JHM owed any obligation to Drumwright.  As a result, the Security Agreement appears to 

be unenforceable under North Carolina law for want of value.  Pursuant to Section 25-9-203(b) of the North 

Carolina General Statutes, a security interest is enforceable against the debtor with respect to the collateral only if, 

inter alia, value has been given by the secured party.  See N.C. GEN. STAT. § 25-9-203(b)(1).  Because the role of 

Drumwright, as Escrow Agent, in the context of this PPO was limited to disbursing funds to JHM once the purchase 

funds cleared the deposit account, it is difficult to fathom what obligations JHM owed to Drumwright in this limited 

capacity.  There is certainly no mention of a specific promissory note or other monetary obligation due to 

Drumwright in the Secured Claims. 
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Bank & Trust Co., 186 N.C. 614, 120 S.E. 220, 220–21 (1923).  Furthermore, even if 

Drumwright had assigned obligations owed to him by JHM to the Secured Claimants, the 

Secured Claims are not based on those obligations but rather on the unit purchases.
14

  Therefore, 

even when read together with the Assignment, the Security Agreement does not support the 

contentions made in the Secured Claims. 

C. UNPERFECTED SECURITY INTERESTS ARE SUBORDINATE TO THE ESTATE’S INTERESTS IN 

DEFENDANTS’ ASSETS 
 

Even assuming, arguendo, that the Secured Claimants actually held valid security 

interests in the Defendants’ assets, such security interests would be unperfected.  The Secured 

Claims fail to exhibit any deed of trust encumbering the Defendants’ real property assets.  The 

Secured Claims fail to exhibit any financing statements covering the Defendants’ personal 

property assets.
15

  The Secured Claimants did not control or possess any Receivership Assets 

collected by the Receiver.
16

  Therefore, the Secured Claims, even if secured, are unperfected. 

Under Article 9 of the Uniform Commercial Code,
17

 a security interest is subordinate to 

the rights of a person that becomes a lien creditor before the security interest is perfected.  See 

                                                 
14

  As explained in the Belton case, if Debtor owes Creditor A an obligation backed by a security interest and 

also owes an independent obligation to Creditor B and if Creditor A subsequently assigns its secured obligation to 

Creditor B, then Creditor B’s security interest is limited to the obligation originally owed to Creditor A, not both 

obligations.  See Belton, 120 S.E. at 220–21. 
15

  Based on the Receiver’s investigation of Receivership Assets, it appears that no deeds of trust or financing 

statements concerning Defendants’ property in favor of any of the Secured Claimants were ever properly recorded 

or filed.  See Martinez Aff., ¶ 8. 
16

  The fact that Drumwright established “an escrow account to act as a clearing account” (see Ex. 5 at 5) did 

not establish control sufficient to perfect a security interest in the purchase money for the benefit of the Secured 

Claimants.  As referenced above, the role of Drumwright in the context of this PPO was limited to disbursing funds 

to JHM “[i]mmediately upon clearing” for Mason to freely spend on startup and operating costs, intellectual 

property marketing and sales and FOREX trading.  See Ex. 5 at 5, 11.  Drumwright did not agree to hold the funds in 

escrow for the benefit of Secured Claimants or otherwise monitor Mason’s expenditures of such funds.  See id. at 5.  

Even if listing Drumwright as the owner of the escrow/clearing account perfected a security interest burdening the 

funds therein for Drumwright’s benefit, such perfection would have been eliminated by execution of the Assignment 

to Secured Claimants, who did not own or otherwise control the escrow/clearing account.  See N.C. GEN. STAT. 

§ 25-9-104(a)(3). 
17

  Even though none of the Receivership Assets are located in Illinois and even though neither Mason nor any 

of the entity Defendants are domiciled in, or have any apparent connection to, Illinois, the Security Agreement 

grants the secured party thereunder whatever rights and remedies are available under Illinois’ version of the Uniform 
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N.C. GEN. STAT. § 25-9-317(a)(2).  Article 9 defines “lien creditor” to include a “receiver in 

equity from the time of appointment.”  See N.C. GEN. STAT. § 25-9-102(a)(52)(d).  The Court 

initially appointed the Receiver on March 27, 2013.  None of the Secured Claimants perfected 

security interests in any Receivership Assets on or before March 27, 2013 by filing deeds of trust 

or financing statements, by taking possession or control of any assets or otherwise.  Therefore, 

any security interests otherwise enforceable against Defendants outside of the receivership are 

nonetheless unenforceable against the Estate pursuant to N.C. GEN. STAT. §§ 25-9-317(a)(2) and 

25-9-102(a)(52)(d).  See also Gibson v. Resolution Trust Corp., 750 F.Supp. 1565, 1573–74 

(S.D. Fla. 1990) (concluding that a receiver would hold the same status as a lien creditor, taking 

priority over an unperfected security interest); FTC v. Transcontinental Warranty, Inc., 2009 WL 

5166216, at *3 (N.D. Ill. Dec. 22, 2009) (concluding that an unperfected security interest is 

“inferior to the receiver’s interest”). 

The Secured Claimants attempt to avoid this result by arguing that the purported security 

interests in Receivership Assets “may have been temporarily perfected pursuant to N.C. Gen. 

Stat. § 25-9-312 at the time the March 27, 2013 Court order was entered.”  See Doc. No. 121 at 

2; 122 at 2; 123 at 2; 124 at 2; & 125 at 2.  According to the statute cited: 

A security interest in certificated securities, negotiable documents, or instruments 

is perfected without filing or the taking of possession or control for a period of 20 

days from the time it attaches to the extent that it arises for new value given under 

an authenticated security agreement. 

 

                                                                                                                                                             
Commercial Code.  See Ex. 5 at 15.  This reference to Illinois law exemplifies the incoherence and inconsistency of 

the documents relied upon by the Secured Claims.  Nevertheless, with respect to the provisions of the Uniform 

Commercial Code relevant to this dispute, North Carolina law and Illinois law are in general conformity.  Compare 

N.C. GEN. STAT. §§ 25-9-102(a)(30), (a)(47), (a)(52)(d) & (b), 25-9-203(a) & (b), 25-9-312(e) and 25-9-317(a)(2) 

with 810 ILL. COMP. STAT. 5/9-102(a)(30), (a)(47), (a)(52)(D) & (b), 5/9-203(a) & (b), 5-9-312(e) and 5-9-317(a)(2). 
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N.C. GEN. STAT. § 25-9-312(e).
18

  Operating under the assumption that the security interest 

allegedly created in the Security Agreement is enforceable in the Secured Claimants’ hands, the 

security interest must have also been enforceable by Drumwright when he transferred his interest 

therein to unit purchasers.  If the security interest was enforceable when Drumwright executed—

and contemporaneously assigned—the Security Agreement on or around November 29, 2012, 

then the underlying security interest “attached” upon execution on or around November 29, 

2012.  See N.C. GEN. STAT. § 25-9-203(a).  Accordingly, the twenty-day temporary perfection 

window under § 25-9-312(e) came and went in December of 2012, months before the Receiver’s 

appointment. 

Even if the twenty-day temporary perfection window was renewed each time a Secured 

Claimant advanced future funds to the Drumwright escrow/clearing account, only a limited 

portion of the amounts claimed in the Secured Claims
19

 were transferred—and only limited 

portion of the Secured Claimants
20

 transferred—funds within twenty days of the Receiver’s 

appointment.  Furthermore, as evidenced in the various status reports filed by the Receiver in this 

case, the Receiver has not identified or collected any Receivership Assets that constitute a 

“certificated security” or “negotiable document” within the meaning of Article 9.  Compare Doc. 

No. 126-1 (list of Receivership Assets marshaled by the Receiver as of December 2, 2014) with 

N.C. GEN. STAT. §§ 25-9-102(b), 25-8-102, 25-9-102(a)(30) & 25-7-201(b).  The only potential 

                                                 
18

  In addition to § 25-9-312(e), subsections (f) and (g) also provide a temporary perfection concept; however, 

those subsections govern temporary perfection as to (i) negotiable documents, (ii) goods, (iii) certificated securities 

or (iv) instruments provided by the secured party to the debtor.  See N.C. GEN. STAT. § 25-9-312(f)–(g).  Because 

none of the Secured Claims assert that any Receivership Assets within the categories of collateral defined in 

subsections (f) or (g) were provided to Defendants or JHM by the Secured Claimant, these subsections are 

inapplicable to the facts of this case. 
19

  Only $90,000.00 of the aggregate $280,000.00 in Secured Claims alleged was conveyed to Defendants or 

JHM after March 7, 2013. 
20

  Only Secured Claimants Nancy Fairley, Everett Smith, Katherine Moreland and Mark Chandler conveyed 

funds to Defendants or JHM after March 7, 2013.  There has been no indication that these four Secured Claimants 

would have perfected their security interests within 20 days of extending value but refrained from doing so because 

of the Statutory Restraining Order.  The Receiver is informed and believes that none of the Secured Claimants had 

actual notice of the receivership until long after any applicable 20-day temporary perfection window had expired. 
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“instruments”
21

 held by the Estate on March 27, 2013
22

 were promissory notes signed by 

Mason’s ex-stepchildren, which the Receiver has effectively abandoned by pursuing and fully 

resolving claims against Mason’s ex-stepchildren
23

 on legal theories inconsistent with the notion 

that such “instruments” were enforceable against the ex-stepchildren.
24

  See Martinez Aff., ¶ 9.  

As a result, none of the Receivership Assets marshaled by the Receiver fall into the categories of 

collateral receiving the benefit of § 25-9-312(e)’s automatic perfection provision. 

D. THE CIRCUMSTANCES OF THIS CASE DO NOT JUSTIFY ELEVATING THE SECURED CLAIMS 

TO A HIGHER PAYMENT PRIORITY THAN ALL OTHER INJURED CUSTOMERS 
 

Finally, the Secured Claims contend that, because the Secured Claimants, the “note 

investors,” bargained for a less-risky investment with a smaller potential return than the “pool 

investors” in exchange for a security interest in Mason’s assets, the Court, using its broad 

equitable powers, should honor the security interests as a matter of equity even if the security 

interests are invalid or unenforceable as a matter of law.  See Doc. No. 121 at 2; 122 at 2; 123 at 

2; 124 at 2–3; & 125 at 2–3.  The Receiver does not dispute that the Court has sufficiently broad 

equitable powers to fashion any distribution plan that is fair and reasonable under the 

                                                 
21

  See N.C. GEN. STAT. § 25-9-102(a)(47). 
22

  There were no outstanding checks to the Defendants floating around when the Receiver took over on 

March 27, 2013. 
23

  The Estate’s claims against Mason’s ex-stepchildren, Meredith Sexton and Brandon York, were fully 

resolved by the settlement agreements approved by Orders of the Court entered on September 12, 2013 (Doc. 

No. 42) and July 1, 2014 (Doc. No. 79), respectively. 
24

  To elaborate, consistent with the Receiver’s pursuit of other claims against third parties in this case, the 

Receiver pursued Mason’s ex-stepchildren not on contract claims pursuant to the terms of the promissory notes 

signed, but rather on fraudulent transfer theories that Mason transferred assets to his ex-stepchildren subject to a 

constructive trust imposed for the ultimate benefit of injured investors.  In other words, the Receiver’s position has 

consistently been that the funds used to buy real property for Mason’s ex-stepchildren (and others) never belonged 

to Mason and, therefore, said real property was due to be returned to the Estate irrespective of what the parties may 

have agreed to in contracts entered into under false pretenses.  If Mason fraudulently obtained the promissory notes 

from Meredith Sexton and Brandon York in exchange for insufficient value (i.e., real property that would have to be 

returned to the Estate), then the notes would be of questionable enforceability. 
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circumstances of each case
25

; however, the Receiver does not believe that the circumstances 

present here justify elevating the Secured Claims above all other claims. 

First, although the Secured Claimants cast their transactions with JHM as typical, arm’s 

length, secured lending relationships, there are no allegations or evidentiary support in the 

Secured Claims that any of the Secured Claimants reviewed or even requested to review the 

“senior secured notes” that the Secured Claimants were purportedly purchasing units in.
26

  In 

other words, they were buying something that they never saw and, more importantly, something 

that they apparently never took efforts to assure actually existed.
27

 

Second, there has been no indication that any of the Secured Claimants intended to 

perfect a security interest in any Receivership Assets.  Contrary to the Secured Claimants 

allegation that they bargained “to be compensated before the ‘Pool’ investors,”
28

 absent 

perfection, any Customer would be free to seek recovery from Defendants’ general assets 

without having to afford any priority in payment to the Secured Claimants.  If the Secured 

Claimant “note investors” were satisfied with the potential diminution of Defendants’ assets in 

order to pay the claims of “pool investors” outside of the receivership, then the same should be 

true within the confines of the receivership. 

Third, Mason and the entity Defendants made many empty promises to all Customers, 

including (i) promising outrageous rates of return, (ii) guaranteeing that Customers’ capital 

would be paid either from trading profits or Defendants’ general assets and (iii) offering a 

security interest in Defendants’ tangible assets to back investments.  Mason failed to deliver on 

                                                 
25

  See CFTC v. Barki, LLC, 2009 WL 3839389, at *1 (W.D.N.C. Nov. 12, 2009) (holding that the Court can 

approve any distribution plan that is “fair and reasonable”) (citing SEC v. Wang, 944 F.2d 80, 88 (2d Cir. 1991)). 
26

  Again, the Receiver believes that no “senior secured notes” ever existed. 
27

  Based on a cursory review of Mason’s books and records, the Receiver could not locate copies of the 

“senior secured notes” described in the PPO.  See Martinez Aff., ¶ 6. 
28

  See Doc. No. 121 at 2; 122 at 2; 123 at 2; 124 at 3; & 125 at 3. 
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any of these promises, just like Mason failed to deliver in creating a valid security interest 

enforceable by the Secured Claimants.  From the Receiver’s perspective, all Customers, 

including the Secured Claimants, were duped into investing in a Ponzi Scheme by Mason 

promising whatever he needed to promise to acquire additional funds to keep the Ponzi Scheme 

alive and all Customers are, thus, similarly situated under these circumstances.  It would be a 

costly, time-consuming, challenging and ultimately arbitrary endeavor for the Court to parse 

which of Mason’s empty promises should be enforced and which should be ignored. 

Just as any Customer could have demanded to see Mason’s actual FOREX trading 

records to substantiate that the profits reported by Mason were legitimate, any of the Secured 

Claimants could have demanded to see the “senior secured notes” before committing to purchase 

units in the same and could have demanded contemporaneous perfection of their purported 

security interests to ensure the priority in payment from Receivership Assets that they now seek.  

However, all Customers—“note investors” and “pool investors” alike—elected to merely trust 

Mason that they were getting what they bargained for.  Notwithstanding the fact that the 

fabricated investment opportunities varied slightly depending on which entity Defendant (or 

JHM) a Customer was participating through, the crux of the matter is that all Customers were 

investing not in a legitimate FOREX trading venture but in a Ponzi Scheme.  Therefore, equity 

favors treating all victims the same. 
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IV. CONCLUSION 

Had the Secured Claimants properly obtained valid, enforceable, perfected security 

interests before the Receiver was appointed, the Court, as a matter of law, would be compelled to 

honor those interests.  However, because the Secured Claimants failed to do so, the competing 

rights between the Secured Claimants and other Customers must be adjudged purely as a matter 

of equity, which favors equality of distribution among all similarly-situated victims. 

 This is the 25th day of February, 2015. 

 /s/  Michael L. Martinez     

Joseph W. Grier, III (State Bar No. 7764) 

Anna S. Gorman (State Bar No. 10987) 

Michael L. Martinez (State Bar No. 39885) 

Grier Furr & Crisp PA  

101 North Tryon Street, Suite 1240 

Charlotte, North Carolina 28246 
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704/332.0215 Fax 
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