
UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF NORTH CAROLINA 

CHARLOTTE DIVISION 

Case No. 3:13-CV-196 

 

U.S. COMMODITY FUTURES TRADING 

COMMISSION, 

 

Plaintiff, 

 

v. 

 

JAMES HARVEY MASON, 

 

Defendant, and 

 

THE JHM FOREX ONLY POOL (f/k/a 

THE JHM FOREX ONLY POOL, LP), and 

FOREX TRADING AT HOME, 

 

Relief Defendants. 

 

 

 

 

 

 

REPLY TO LIMITED OBJECTION TO 

THE RECEIVER’S REPORT ON 

CLAIMS, OBJECTIONS TO CLAIMS 

AND RECOMMENDATIONS 

REGARDING CLAIMS 

 

Joseph W. Grier, III, the duly-appointed receiver in this case (the “Receiver”), by and 

through counsel, hereby files this Reply (this “Reply”) to the Limited Objection to the Receiver’s 

Report on Claims, Objections to Claims and Recommendations Regarding Claims (Doc. 

No. 147) (the “Limited Objection”), and respectfully represents as follows: 

I. INTRODUCTION 

Since filing the Secured Claims,
1
 the Secured Claimants

2
 have moved away from 

asserting a priority-in-payment to $280,000.00 of Receivership Assets based on alleged security 

interests; now they assert an equitable claim to be paid first from the $52,985.00 seized by the 

Receiver from the deposit account established in Drumwright’s name in connection with the 

                                                 
1
  Capitalized terms not otherwise defined herein shall have the meanings prescribed thereto in the Receiver’s 

Memorandum of Law in Support of the Receiver’s Report on Claims, Objections to Claims and Recommendations 

Regarding Claims (Doc. No. 140) (the “Receiver’s Brief”). 
2
  Although “Secured Claimants” is a misnomer given the arguments made in the Limited Objection that they 

have an equitable interest, rather than a security interest, in the funds seized from the Drumwright Account, this 

Reply—for the sake of consistency—will continue the use of the naming custom “Secured Claimants” to refer to the 

claimants objecting to the Claims Report through the Limited Objection. 
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 2 

PPO (the “Drumwright Account”).
3
  While the Receiver appreciates the Secured Claimants 

focusing the Court’s attention on this more narrow issue, the Receiver maintains his objection to 

the Secured Claimants obtaining any priority to payment for many of the same reasons expressed 

in the Receiver’s Brief, particularly that, absent the existence of a superseding legal relationship, 

equity favors equal treatment of all Ponzi Scheme victims in this case. 

II. PROCEDURAL AND FACTUAL BACKGROUND
4
 

The Secured Claimants invested in the Defendants’ Ponzi Scheme by transferring funds 

to the Drumwright Account in connection with the PPO described in detail in the Receiver’s 

Brief and exhibited in the Secured Claims.
5
  The PPO purported to be a “private offering of $100 

million aggregate principal amount of senior secured notes due 2017.”
6
  To the best of the 

Receiver’s knowledge, the senior secured notes referenced in the PPO were never issued. 

Upon discovery of the Drumwright Account shortly after his appointment in this case, the 

Receiver subpoenaed SunTrust Bank (“SunTrust”) for copies of all account records relating to 

the Drumwright Account.
7
  The Drumwright Account was opened on November 30, 2012 in the 

name of “ROBERT G DRUMWRIGHT DBA ROBERT G DRUMWRIGHT.”
8
  Instead of 

fashioning the account as a trust or escrow account, Drumwright, Mason’s long-time business 

associate and an accountant by trade, elected for the Drumwright Account to be treated as an 

                                                 
3
  See Memorandum of Law in support of the Limited Objection, Doc. No. 147-1, at 1, 3–4.  As conceded by 

the Secured Claimants, if the Court recognizes an equitable interest in favor of the Secured Claimants superior to the 

Estate’s interest in the Drumwright Account, the remaining $227,015.00 of the aggregate $280,000.00 in claims 

asserted by the Secured Claimants would be treated as general claims against the Estate.  See Limited Objection, 

Doc. No. 147, at 2, ¶ 3. 
4
  The “Procedural and Factual Background” provided in the Receiver’s Brief is expressly incorporated herein 

by reference. 
5
  A detailed itemization of all Drumwright Account transactions since the account was opened on 

November 30, 2012 is attached hereto as Exhibit A. 
6
  See Exhibit 5 to Receiver’s Brief, Doc. No. 140-6, at 1. 

7
  A copy of SunTrust’s response to the Receiver’s subpoena for records relating to the Drumwright Account, 

including the subpoena itself, is attached hereto as Exhibit B. 
8
  See Ex. B, at 5, 9, 13. 
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 3 

“individual/sole proprietor” account.
9
  There were three (3) signatories on the Drumwright 

Account:  Mason; Mason’s ex-stepson, Brandon York; and Drumwright.
10

  Neither the term 

“escrow” nor any similar term indicating the account’s establishment for a particular purpose is 

used in the title of the account or appears anywhere in the account records. 

Pursuant to the terms of the PPO, JHM, the company purportedly offering the Units, 

would: 

establish an escrow account to act as a clearing account for the receipt of funds 

directed to the purchase of Units.  The funds will be cleared through a non-

interest bearing account at SunTrust Bank in Graham, NC.  Robert G. 

Drumwright, Accountant, 211 East Elm Street, Graham, NC[] 27253 shall act as 

the Escrow Agent for the clearing account.  Immediately upon clearing, funds will 

be delivered to [JHM] for use and employed as stated herein.
11

 

 

III. ARGUMENT
12

 

The Secured Claimants base their equitable claim to the funds seized from the 

Drumwright Account on the theory that the Drumwright Account was an escrow account and the 

funds therein did not belong to any of the Defendants, but rather belonged to Drumwright, as an 

escrow agent owing fiduciary duties to Unit purchasers, including the Secured Claimants.
13

 

To the contrary, Drumwright’s sole obligation under the PPO was to allow funds from 

Unit purchasers to clear and deliver those funds to JHM, an entity controlled by Mason.  

Drumwright was not obligated to hold the funds until a certain minimum capital was raised or to 

obtain any additional consent from Unit purchasers prior to delivering the funds to JHM.  Indeed, 

Mason and his ex-stepson, as account signatories, obtained absolute control over the deposited 

                                                 
9
  See Ex. B, at 8, 12, 16. 

10
  See Ex. B, at 8. 

11
  Ex. B, at 5.  The PPO contemplated that JHM would spend (a) $50 million of the money raised from the 

sale of Units in the senior secured notes on uses other than Forex trading, such as startup and operating loans, 

interest, marketing and sales expenses; and (b) another $30 million to acquire intellectual property from Mason.  See 

Exhibit 5 to Receiver’s Brief, Doc. No. 140-6, at 5, 11. 
12

  The various arguments made and the analysis provided in the Receiver’s Brief is expressly incorporated 

herein by reference. 
13

  See Memorandum of Law in support of the Limited Objection, Doc. No. 147-1, at 3. 
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funds as soon as those funds cleared the Drumwright Account.
14

  Drumwright had no further 

obligation, fiduciary or otherwise, to either Unit purchasers or JHM. 

As explained in further detail in the Receiver’s Brief, the Unit purchasers, including the 

Secured Claimants, did not take commercially reasonable measures to ensure that their 

investments with Mason were afforded a greater payment preference than Mason’s other 

Customers and were engaging in speculative investment behavior akin to Mason’s other 

Customers.  Mason provided many false assurances to all Customers—not only the Secured 

Claimants—that investments and the resulting profits allegedly earned were “secured,” “backed” 

and/or “guaranteed.”  Mason failed to honor these promises to all Customers, Unit purchasers 

and pool investors alike, such that all Customers are similarly-situated as a matter of equity. 

IV. CONCLUSION 

For the reasons set out in the Receiver’s Brief and this Reply, equity favors treating the 

Secured Claimants the same as other Customers in the distribution of funds collected by the 

Receiver. 

 This is the 9th day of April, 2015. 

 /s/  Michael L. Martinez     

Joseph W. Grier, III (State Bar No. 7764) 

Michael L. Martinez (State Bar No. 39885) 

Grier Furr & Crisp PA  

101 North Tryon Street, Suite 1240 

Charlotte, North Carolina 28246 

704/375.3720 (Phone); 704/332.0215 (Fax) 

mmartinez@grierlaw.com 

 

Attorneys for the Receiver 

                                                 
14

  As evidenced by the transaction summary attached as Exhibit A, funds clearing into the Drumwright 

Account were quickly transferred out of the Drumwright Account, but not to JHM.  Rather, the funds were removed 

to three separate accounts maintained by Mason for three of Mason’s other business entities:  FTAH Partners; Relief 

Defendant Forex Trading At Home; and Relief Defendant The JHM Forex Only Pool. 
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